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Civil litigation
Preliminary Matters

[§1.01]
Introduction
1


1.
Effective Advocacy:  key is preparation and organization
1

[§1.02]
First Meeting
2


1.
Purpose:  obtain all facts, sources, establish solicitor-client r/s, etc.



2.
Setting:  best in conducted privately at your office



3.
Interview Technique:  permit client to be at ease in order to get all the facts- deal w/inconsistencies later



4.
Matters to be Covered:  litigation process and cost, settlement, whether client has consulted another lawyer, if matter in my area of expertise, competency of client to instruct



5.
Record: make a record of the interview – confirm w client if necess
3


6.
Open File:  see Law Office Management


[§1.03]
The Retainer
3


1.
General:  see Law Office Management 4.03- basically give client a realistic picture and confirm in writing 



2.
Obtain Instructions:  see Prof Responsibility 6.04



3.
Getting Off the Record:  if you can’t act for your client anymore and your client won’t agree to this, you may need to get crt’s permission- see SC Rule 16 (change of solicitor) and PCH Chp. 10 – NB:  A contingency agm’t that does not provide for withdrawal may prevent lawyer from withdrawing - Have a clause in every retainer agm’t allowing you to withdraw.


[§1.04]
Fees:  see Law Office 4.07
4

[§1.05]
Jurisdiction
4

1. Introduction: two levels of provincially administered crts of first instance: 1) Prov  & 2) SC.  Jurisdiction dependent on: 1) amount of claim; 2) type of claim; 3) territorial jurisdiction of the claim.



( One federally administered crt: Federal Court- has exclusive jur’n over some matter and in other concurrent jur’n with SC



2.
Provincial Court (Civil) — Small Claims Court

( Practice and procedure set out in Small Claims Act and Rules
( Jur’n in matters involving $10,000 or less (excluding interest and costs) - lawyer’s fees NOT recoverable, but can recover filing fees and certain disbursements.



( Where to file: at Small Claims Registry nearest to where D lives or carries on biz, OR the transaction/event took place



( Settlement Conference:  after pleadings are closed this is MANDATORY- formal OFFERS TO SETTLE served w/in 30 days (penalty costs can be awarded at trial if the offers aren’t accepted) - trial date set only if no settlement is reached



( Expert Reports



( Payment Orders – court can make payment schedules 



( Penalty of Costs- Rule 10 – cost may be awarded against losing party if judgement was greater than offer to settle, or if award to pltf. Was less than def. offer to settle



( Appeals – appeals on merits can be made to SC



( Applications w/o notice


3.
Supreme Court: Has INHERENT JURISDICTION 
5



(Where to file:  in any Supreme Court Registry in the province



( Supreme Crt Rules have the force of statute and can alter substantive rights

4.
Transfer:  R. 7.1 of Small Claims Rules allows transfer from Prov to SC – can also transfer from SC to Prov (s. 15 SC Act) (even if D has issued a jury notice) 
-  SC may order only disbursements be recovered in SC if action fell w/in jur’n of Small Claims


[§1.06]
Commencing An Action
6


1.
Preparation/Limitation Periods



( Briefing Law: before commencing proceedings be familiar with the facts and law



( Limitation Periods:  time period in which an action must be brought
CRUCIAL that LP be determined at outset - If there is uncertainty issue a writ to stop the clock running.  Limitation periods may be attributable to legal capacity of P, status of D (ie: municipalities/ gov’t), nature of cause of action.




REMEMBER special notice req’mts apply to gov’ts.  If client consults you after LP, may be able to argue a postponement.  BEWARE that commencing action may revive a D’s cause of action that had been time-barred b/c D can counterclaim.



Action against an estate of a deceased has the same LP it would otherwise have- s.59(6) of Estate Admin Act.



( Notices/Conditions Precedent: there are special notice periods for suing gov’t and municipal corps (municip is 2 months from date of damage)
8



If suing under a K, check to see if there are any condition precedents to commencing an action.



If claim is under an insurance policy, proof of loss must be filed- check the policy for applicable limitation date. 



( Causes of Action: make sure no bars/restrictions on court’s jurisdiction.  Libel, slander , malicious pros can NOT be heard in Prov Court 



( Investigate the Facts: client, witnesses (get Rule 28 pre trial exam order if won’t talk), opposing side, prof and gov’t bodies, visit scene


2.
How to Commence (two choices)  1) writ  2)  originating application
9


(1) WRIT OF SUMMONS – Form 1 (this is “action”); or



( If not specified, must be commenced by writ--most civil actions started by writ in Form 1



( Must be endorsed with either (i) statement of claim in Form 13 or (ii) concise statement of nature of the case and the relief or remedy sought (general endorsement) - If appearance is filed by D, P will have to file & del SOC w/in 21 days.



(ii) ORIGINATING APPLICATION 



( Two types: 1) praecipe (r. 10(2) – Form 2) or 2)petition (R 10(3) – Form 3)



( most originating applications start with petition (for estates, trusts, interests in property, construction of documents) 



( foreclosure, proof of will in solemn form must be started by petition  



( praecipe for when no notice of proceeding is needed—ex: registration of foreign judgment 



Petition or Action?
- petition: largely affidavit                action: oral testimony
10



( Many procedures such as discovery, examination for discovery, discovery by interrogatories and pre-trial conferences are only available in proceedings commenced by writ (ie: actions)
- Most evidence in an action is given by oral testimony.  



( Advantage of petition: faster and matter can be heard on affidavit evidence (but NOTE: Rule 18- summary judgment- allows actions commenced by writ to be determined in chambers in a similar way) 



( Most proceedings in Rule 10(1) allow for either petition or writ.



( Once petition or writ served defendant has 7 DAYS to enter an appearance 



( Stmt of defence is due 14 days after service of the stmt of claim or the time limited for appearance, whichever is later 


3.
Parties, Rules 5, 6, 7, 15: must name parties correctly - aboriginals, corps, partnerships, persons w/disability; when status of party changes 
__________________________________________________________________________
10-11


4.
Service — SC Rules 11-13

12



(1) Ordinary procedures (personal service):  individuals, partnership, corp, mentally incompetent persons, Indian Bands
Rule 11 – delivery of documents – to address specified for delivery 



(2) Substituted service (service by mail): Rule 12 
13



( If service is unsuccessful, can be served substitutionally w/out court order: 1) at residence- by leaving it at the residence with an adult and then mailing it (Rule 12(4)) or 2) by mail by sending doc with acknowledgment of receipt card in Form 5.1. 



( Note certain things can’t be served by mail -  Crt may also order substituted service.


(3) Service outside BC: Rule 13:  leave of crt is req’d except if tort committed in BC, person ordinary resident in BC, etc. – time for appearance in 13(6)_________________________________________________________________________13




(4) Proof of service: see Rule 11 and 13:  




(5) Life of a writ of summons: Rule 9 (11)—must serve 12 MONTHS from date of issue; renewal at discretion of court 


5.
Service of a Small Claims Court Action
14



( See Small Claims Rules 2 and 18; They permit service on a individual D by mailing a copy of notice by registered mail.
[§1.07]
Pleadings
14


1.
Introduction:  Purpose:1) to clearly define issues 2) give fair notice to other side of case - amendments liberally granted



2.
General Guidelines: Brief and must contain MATERIAL FACTS on which the party relies (those facts that are essential to make out a cause of action or defence) BUT NOT evidence -  Include section relied on and put each allegation in separate par
Rule 19(1) – pleadings will be as brief as the nature of the claim permits



3.
Writ — Endorsement:  Rule 8(2)
15



( Writ can be endorsed by: 1) stmt of claim; 2) general endorsement- must be a concise stmt of the nature of claim made and relief sought with enough particularity to enable the D to know what it is that the D is being sued for.

4.
Petition: R. 10 - technically petition is not pleading.  Must set out Rule relied on and the facts upon which applic is based


5. Appearance: R. 14 – technically not a pleading. File in response to writ or petition w/in 7 days or face default___________ 16



( By filing appearance lawyer becomes solicitor of record and the D attorns to the jur’n of the court, except for the purposes of Rule 14(16)(c).  If party wishes to allege that process is invalid or has expired, in can only be done before an appearance is filed!

6.
Statement of Claim:  Mechanics set out in R. 20: Form 13, # paragraphs, specific relief sought, proposed place of trial 



7.
Particulars: Rule 19

17



( If SOC or SOD does not set out material facts pltf or def  can ask for particulars.  If they aren’t given then application can be made to court (19(16).  See purposes and principles of particulars at p.17. 



( Request for particulars doesn’t act as a stay of proceedings.  If D needs more time to file SOD have to apply to court



8.
Statement of Defence and Counterclaim:  Must be filed within 14 days or P can apply for default  judgment 
18



( If an allegation is not denied it is deemed to be admitted (except as to damages or their amount).  If counterclaim is filed, P has 14 days to file a defence- the D remains the D.



( REMEMBER, by starting an action, the P may revive the D’s cause of action, which was otherwise time-barred.

9.
Reply: Rule 23

___________________________18



( Pltf can file reply toSOD—used to raise new facts in answer to defence—must be filed within 7 days



( After reply or time for reply has ended, PLEADINGS CLOSED.  If no reply filed, facts in defence deemed to be denied!



10.
Applications to Strike Out Pleadings: Rule 19(24)
19



( If no reasonable claim or defence shown (no evidence admissible) or if scandalous (evidence) pleading can be struck out.  

11.
Amendment of Pleadings: Rule 24(1)




(can amend once w/out consent or order delivery of notice of trial -- and more times with consent of other side 



( After delivery of notice of trial have to get leave of court unless opposing party consents 
( If you want to add a new party, apply R. 15(5)(a)(iii) – may be possible to add even add after LP expired
19


12.
Preparation for Trial — The Pleadings
20



( P should conclusions of law for greater clarity.  Conclusions of law must be supported by material facts also pleaded.



( D should say why claim cannot succeed at law, such as limitation period, waiver, estoppel, etc. 



(Pertinent statutory provisions should be pleaded.  See p.20-21 for how to prepare pleadings.



( At trial, refer to the pleadings as you are giving your opening. 
[§1.08]
Third Party Proceedings: Rule 22
22


( Party of record who is not P can start 3rd party proceeding by issuing 3rd party notice in Form 17 together with copy of pleadings


( Third party proceedings only for limited allegations.  Same appearance and SOD rules apply [P22].

[§1.09]
Setting Down for Trial
22


( Notice of trial in Form 35 may be delivered by P after time for filing SOD has expired or by anyone after pleadings have closed (Rule 39(2))


( If asking for early trial date ask for pre-trial conference (R 35).  When setting date leave enough time to conduct XFD.


( Trial Record must be filed not more than 30 but not fewer than 14 days before trial; Trial Certificate no later than 14 days before trial 


( All civil actions 20 days or more assigned to trial judge for Case Management 


( Consider if you want Judge or Jury: if case depends mainly on law that is in your favour, choose judge. Juries can be unpredictable -  Jury can be opposed by other counsel on grounds that the issues require prolonged examination of docs or they are tool complex.


( Rule 39(9) and 39(30) allow trial to be divided so portion can be heard with jury and portion w/out jury.


( Place of trial usually set in registry where the action was commenced but can be obtained in a different registry.

discovery     (Remember discovery normally applies only to actions - not petitions)

[§2.01]
General:  Process by which each party is able to find out what other side’s case is about
25
[§2.02]
Discovery of Documents
25


( WHEN: Party may demand discovery of documents of another party at any time after an action has been commenced (Rule 26) 


( To get discovery from a non-party have to apply to chambers with supporting affidavit- can’t be a fishing expedition (R. 26(11))


( All RELEVANT documents must be disclosed: includes documents that may fairly lead to a train of inquiry that either advances the adversary’s case or damage’s one’s own [Peruvian Guano] 


( Can deny disclosure of relevant doc on basis of PRIVILEGE OR that it is appropriate for an issue or question in dispute to be determined first. The docs then don’t have to be produced but they must still be listed on the list of docs.  Each privileged doc should be enumerated under Part III of Form 93 and be accompanied by a concise stmt  (not blanket) of the basis for the privilege. 


( Two categories of privilege: 
(i) “true” privilege: solicitor client privilege, husband and wife, state documents 



(ii) “solicitor’s privilege”: documents prepared or obtained by solicitor for dominant purpose of litigation

Privilege will also extend in appropriate cases to w/o prejudice documents.  See Prof Responsibility, Chp. 6   Settlement agm’t should not attract privilege. 



( Lawyer has VERY IMPORTANT DUTY to get client to disclose all relevant documents – Requirement to disclose is ONGOING!

( Failure to disclose within 21 days allows opposing counsel to bring application to dismiss other side’s pleading and get jug’mt
- if fail to list document, may be prevented from using it in court


( Lawyer has ethical duty to return docs they got by mistake- PCH Chp. 5, Rules 15(a)(b)
- getting documents from NON-parties
27
[§2.03]
Discovery of Documents and Duty of Counsel:  most useful pre-trail procedure
27


(Lawyer has an ongoing duty to ensure disclosure of every doc in the possession of client relating to every matter in question. See HANDBOOK, Chp.8 R.1 and Chp.5. R.13.
- if fail to list, may not be allowed to use document in court (r ule26(14))
29
[§2.04]
Interrogatories: Rule 29:  Written questions you can get other party to answer- pre-trial tool to narrow/focus issues
29
( party has 21 days to answer request –SCOPE: must relate to a matter in question (Rule 29(1)) -  Not a substitute for XFD b/c scope isn’t as broad.  They shouldn’t include demand for docs and shouldn’t duplicate particulars – USEFUL IF: extensive research req, extensive lists req., narrative answers
( They may be objectionable under R 29(7) if they are not necessary for disposing of action or cost of answering then unreasonable
(R 29(10) imposes a continuing obligation on parties who have answered interrogatories to provide accurate and complete answers
[§2.05]
Examination for Discovery  (most important proceeding in the action besides the trial- Rule 27)
30
( XFD allows you to find out 1) case to be met, 2) gain admissions of facts & docs c) gain admissions -  After XFD parties find t/s more willing to negotiate. 

1.
Who May be Examined:  Can only examine a party adverse in interest (27(3))(i.e. pleadings raise an issue b/w them) - BUT a  party may be req’d to make inquires of a third party to secure info – person examined is req to inform himself (27(22-23)) – obligation NOT limited to personal info & party may be req to make inquiries to 3rd parties 



2.
Where Examination takes Place
31



( Unless crt orders otherwise, XFD should take place at the registry nearest to place were the person to be examined resides

3.
Arranging the Examination:  by taking out of an appointment in Form 20



4.
Who May Attend:  only parties 



5.
Scope of Examination:
32



( any matter in question in the action as defined by pleadings; no rules of admissibility- only exclusion is privilege

6.
Who is in Charge:  Court reporter can only go off record if both counsel agree



7.
Manner of Questioning:  Can ask leading questions and can impeach the person being questioned.  The question can’t contain an assumption that has not yet been established.  Can’t ask expert opinion of person being X or questions of law.



8.
Exhibits:  Any document used in discovery should be marked as an exhibit for identification 
33


9.
Matters to be Covered: make checklist and make sure to get name, address, and fact that he was sworn to tell the truth.



10.
Objections: 1) irrelevancy 2) seeks privileged info 3) not in proper form (i.e. two questions in one) 



11.
Preparing Your Client:  give client idea of questions that will be asked;  what can be done w/the XFD; answer yes or no



12.
Re-Examination:  Usually never re-examine.  If a correction needs to be made send letter to other side.
34

[§2.06]
Medical Examination: Rule 30(1) court may order person submit to med exam or exam by other qualified person if phys injury or mental condition is at issue
34

[§2.07]
Pre-Trial Examination of Witnesses – examining NON parties: Rule 28
34


( Pre-trial examination of third party witnesses is also possible.  Try to just ask witness first before getting a court order.


( Have to give notice to all interested parties but they have no standing on an application b/c NO PROPERTY IN A WITNESS


( Examination takes place before crt reporter.  After the witness is cross-examined, any other party may cross-examine. 

[§2.08]
Admissions:  Rule 31(1) allows for admission of truth of facts or authenticity of docs- reduces length and expense
34
( On receipt of notice to admit (Form 23), adverse party must reply w/in 14 days – if not, “deemed admission” 
( If a party unreasonably denies admitting a fact, the court may order that party to pay the costs of proving that fact. 
( Admission can only be withdrawn by consent or with leave of the court – (R. 31(5))

chambers practice

[§3.01]
Introduction
36


1.
Matters Heard in Chambers: Rule 51A – examples: interlocutory applications (an app to determining some intervening matter pertaining to the cause of action – is NOT a final order), Originating applications, Applications for summary trial (R. 52)



2.
Jurisdiction — Judge (My Lord/Lady) or Master (Your Honour)



( Masters will hear:
(i) all interlocutory applications authorized by SC rules


(ii) applications that will result in final orders where no determination of law or fact is required


(iii) uncontested foreclosure proceedings 



      ( Masters can NOT make: final orders under Rule 18A, orders granting injunctive relief, orders based on inherent jurisdiction of the court .



( chambers docs must have a notation as to whether application is w/in jurisdiction of Master - and if not, the reason why



(Appeals Master’s Orders: 1) to judge of SC in Chambers 2) w/ leave to CA if it’s an interlocutory order – STD of REVIEW: for purely interlocutory matter, an appeal will not succeed unless the mater’s order was clearly wrong – less defferemtial on other matters
[§3.02]
Procedures on Applications in Chambers – Rule 44 – interlocutory applications
36


1.
Applications without an Oral Hearing: i.e. if all parties consent, then can get CONSENT ORDER from the registrar (see p. 68) or if no notice is req under an originating application get a DESK ORDER (praecipe is filed for this).  You can apply for a desk order by…



2.
Applications to be Heard in Chambers: most applications use oral hearing - start with Notice of Motion (Form 55) for interlocutory applications OR Petition (Form 3) for matters governed by R. 10; evidence is in affidavits. If Notice of Motion: 
( Notice of Motion must set out stat prov relied on for relief sought, detailed list of affidavits and time estimate
37


( Party’s response must be given on or before 8th day which Notice delivered.



NOTE: time limit for Response is 11 days if the application is for final jug’mt under Rule 18A.



( There are special filing requirements for the varying length of applications:
(a)  Where the application is not more than 30 minutes
38



( Chambers Record isn’t req’d for application under 30 minutes but if you file one you will be given priority.
(b)  Where the application is more than 30 minutes but not more than 2 hours
( Must prepare an Outline (Form 125) and have to file a Chamber’s Record




(c)  Where the application is over 2 hours OR where judge/master is seized of a matter
39
( Prepare Form 125 and file Chamber’s Record that includes written agm’ts (a Chambers Brief) and list of authorities.  Not heard in regular chambers.

3.
Calculation of Time:  Less than 7 days - don’t count holidays; holidays include Sunday; CLEAR DAYS means first and last day are excluded.  Otherwise first day is excluded and last day is included.  Must be before 4:00 p.m. 

4. Short Leave Applications and Applications to Extend Time Requirements: Rule 3



( Judge/master will balance: urgency of application; its complexity; the prejudice to applicant if further delay; prej  to respondents




( Application generally brought by filing a PRAECIPE  (R. 3(3.2)).  Approach other counsel first. 


(a)  Applications for short leave
40



( Party seeking short leave must establish that there is some urgency to the application 
(b)  Applications to extend the time requirements



( Can apply to crt under R 3(2).  Party seeking to extend time must establish why ordinary time limit is insufficient.



5.
Setting Matters Down in Chambers:  uncontested matters heard first and shortest one heard first.



6.
Summary Trial—Rule 18A – a trial on the merits and can result in final disposition
41



( Provides for crt to decide a case or issue based on affidavit or other written evidence. Good when no issues of credibility.

7.
Originating Applications—Rule 10



( Except where notice of the application is not necessary (preacipe), an originating app is commenced by petition.  Procedure is generally the same as for a notice of motion.



( common example is judicial review under the Judicial Review Procedure Act 

[§3.03]
Affidavit Drafting
41

1. Notice of Motion—Material Read in Support- affidavits read in support must be listed on the Notice of Mo or Response




( Unlike pleadings, aff’s have evidentiary value. Party may seek to produce new material at hearing but runs risk of adj’mt

2.
Affidavits—Introduction:  a written stmnt of evidence sworn by the person giving the evidence (the deponent) before a person authorized to take affidavits - no formal def in Rules
42


3.
Swearing or Affirming:  enough for deponent to reply to some fundamental inquiry as to the veracity of the content.  S.67 of Evidence Act and Rule 51(11) allow crt to use a defective affidavit.  



4.
When an Affidavit may be Sworn: Before or after proceeding has begun – but intended nature of proceeding must be clear



5.
Parts of an Affidavit: Style of Proceeding, Introductory Paragraph (oath, first person, name, address, occupation)



6.
The Deponent 
43



( Corporate Party:  natural person must make affidavit on behalf of corporate party



( Person with Direct Knowledge: try to avoid hearsay b/c not acceptable if final order



( Solicitor on Behalf of Client: It is clear that a lawyer is competent to testify on behalf of his own client, but consider problems of speaking to one’s own affidavit- PCH Chp. 8, R. 9 (can’t act as counsel if give evidence) - Also see p.44 for other reasons.

7.
Body
44



(a) Format: write affidavits in the first person, Form 60 not mandatory, avoid using “and/or”



(b) Use figures to express numbers
45


(c) ID deponent’s relationship with party 



(d) Don’t put in scandalous or unnecessary material—court can throw out under R 19(24)



(e) Hearsay:
( generally not allowed for FINAL ORDERS to prove the truth of the matters deposed to BUT if they are rendered just to show that the stmts were made, they do not offend the hearsay rule and may be included in final orders. 




( hearsay allowed as of right for INTERLOCUTORY ORDERS 



( source of hearsay must always be given or will be disregarded 



NOTE:  distinguishing b/w FINAL and INTERLOCUTORY ORDERS- see p.45



(f) Public Interest Exception to hearsay: in case filed by a taxpayer involving public interest, court accepted an affidavit including stmts on info and belief on the basis that an action of this type should not be defeated on technical objections
47 



(g) Double Hearsay: technically NOT admissible on interloc applications - but in practice, is usu allowed




(h) Opinion Evidence: can be given provided that the expertise of the deponent and the basis for the info stated



8.
Exhibits: exhibit or document or object referred to in an affidavit . Number the pages!!
47
( Contents of exhibit should not be summarized in body of affidavit.  Matters already before the crt shouldn’t be attached. 



( Person before whom affidavit is sworn must identify exhibit


9.
Jurat and Signature




( Form and location of Jurat- jurat is the clause that states where, when and before whom the affidavit was made.  Must satisfy formalities.



( Capacity of person before whom affidavit is made should be disclosed 



( Shouldn’t have several deponents swear one affidavit – better to have separate affidavits which adopting contents of first
48


( Deponent who is blind or illiterate – have to certify in jurat that affidavit was read to them and that they understood it 



( Deponent who doesn’t understand English  - interpreter must certify by an endorsement in Form 60 on the affidavit.



( Signature- deponent signs (or places his mark) and person before whom affidavit is made signs jurat.


10.
Taking Affidavits



( Who may take: judges, lawyers, etc.
48


( Counsel taking Client’s Affidavits is OK 



( Safeguards to follow and see HANDBOOK, App 1
49



11.
Alterations, Erasures and Reswearing: person taking affidavit must initial all alterations 
50



( Usual method is put checkmarks at both ends of alteration with initials in the middle. Filling in blanks isn’t an alteration.



( If alteration is made after affidavit is sworn, affidavit must be re-sworn.  Second jurat should say “Resworn”

12.
Signing as a Notary or Commissioner ( A member of Law Society can do both but usually done as commissioner.  If signing as notary impress your seal.  Good idea in either case to put a stamp with your name and address.



13.
Content and Style:  Look at checklist on p.51.  Should have an element of advocacy BUT NOT ARGUMENTATIVE- and should be clear, concise, and compelling



14.
Common Errors in Affidavits
51
(a)  Errors in Form:  see p.51

(b)  Errors in Procedural Law/Evidence:  making stmts on info/belief in final order, double hearsay, making arguments,...

(c)  Professional Responsibility:  see p.51-2

(d)  Substantive Deficiencies (in specific legal field):   ie: no evidence provided on key elements of proof req’d
 52

[§3.04]
Drafting and Entering Orders – Rule 41
52


1.
Introduction:  Following an interloc order, counsel must draw the order and get it approved by all parties (crt may dispense w/this req’mt if party appeared in person).  Counsel should take good notes when oral jug’mts given. 


2. Drafting the Order:  Rely on your notes, then clerk’s transcript, if still unclear arrange w/other counsel to bring matter before crt again to have matters clarified - Successful party usually drafts and files the order - Has to be in Form 42, 43 or 86



3.
Forms and Precedents
53


4.
Format:  Two basic principles of orders: 1) must accurately reflect court’s decision and 2) should speak for itself so that no other materials need to be referred to – Components: 




( File number and style of proceeding



( Judge and date- date on which decision was pronounced



( The Preamble- the intro to the order



( The Body of the order or judgment – sets out the relief granted by the crt



( Endorsements- signature of all parties who attended the application are generally req’d unless 1) ct waives 2) unrepresented or unattending party did not consent 3) unrepresented party orally consents



( Points to observe- lawyer signing on behalf of client is acceptable BUT approval in the name of the firm is not.


5.
Entering the Order:  Submitted to the Registry.  If counsel can’t agree on form- hearing before registrar
54



( If registrar doesn’t agree, then terms of the order will have to be settled before the judge.



( Most orders in chambers NOT have to be initialed by judge – BUT need initials where: a) order doesn’t correspond to clerk’s notes b) desk orders not by consent c) jud’mts after trial.   In urgent cases you can have a draft order available at the hearing for judge to sign right away 



( Takes one to two weeks to process order but you can ask registrar to expedite the process- then it’sonly one day.

6.
Amending an Entered Order: once order entered then Judge is functus and cannot deal with any further problems.  Amendments to entered orders can’t be made w/o permission of court.  Clerical mistakes, etc. can be corrected (rule 21(24))
55


7.
Alternatives to Formal Orders
55
( Can endorse notice of motion or petition in place of formal order in very urgent circumstances.  Judges don’t like this.


8.
Identifying the Sender:  attack a backing sheet to ensure a copy of the order is returned to you
55


9.
Service and Enforcement of Orders and Judgments:  see Chp. 1 Creditor’s Rem; Chp, 9 Family Law
55

[§3.05]
Other Matters in Chambers
55


1.
Case Management Conference: all civil trials 20 days or more assigned to judge for case management then rules apply
55
( Not later than 30 days before trial, the trial judge will schedule a further conference called a trial scheduling conference.  Trial scheduling procedures apply to trials with estimated length of fewer than 20 days as well. 


2.
Pre-Trial Conference: can be held in any action at the request of a party - court automatically sets Conf  for cases for 4 days or more - PURPOSE to ensure matter proceeds expeditiously through the litigation process 
56


3.
Mini-Trial: where judge can give NON-BINDING opinion—purpose is to promote settlement; they are most useful when the case is likely to turn on inferences to be drawn from undisputed facts; counsel may agree on terms of mini trial 
56


4.
Settlement Conference: can be imposed by court or requested by parties -OBJECTIVE to effect settlement - done w/out witnesses; must file brief 4 days before 
56

 [§3.06]
Chambers Advocacy:  View from the Bench
57


1.
Introduction:  see here for characteristics of good counsel and presentation skills
57


2.
The Opening:  clear and concise
57


3.
Organization and Preparation:  brief of docs (with affidavits and other docs), written chronology, calculations in written form, chambers briefs and written outlines, briefs of law, tabbed briefs of exhibits.  Have e/t indexed
58


4.
Oral Argument, Relevancy, and Brevity:  don’t get bogged down in affidavits don’t take more time than estimated
60


5.
Reasonable Position:  confine yourself to reasonable propositions
60


6.
Counsel Must Always Be Candid With the Court and Act With a High Degree of Professionalism
61



( W/o Notice Applications:  you must demonstrate utmost good faith and lay all material facts - PCH C. 8 R 21



( Bad practice to prepare an affidavit for your secretary to swear- only done for purely formal matters (ie: mailing out letter)



( See p.44 regarding lawyers’ speaking to their own affidavits
"Faults and Fixes"

62
( Every application should be supported by a written brief w/t req’d or not.  Brief should contain the following……
( Write in a way that a grade 8 student could understand.
[§3.07]
Practice Directions
64


Re: Masters Jurisdiction and Chambers Practice
64


Re: Orders
67


Re: Desk Orders and Registrar’s Orders______________________________________________________________68

Re: Changes to Chambers Practice  (chambers records,notice of hearing filings, short leave, adjournments)
69 


Re: Telephone Conferences
72


Re: Civil Emergency After-hours Applications  (to deal w/injunctions, restraining orders, etc.)
73

Disposition of the Action Before Trial

[§4.01]
In General – there are several ways that matters can be disposed of before trial
89

( Default judgment


( Non-compliance with SC Rules 


( Summary judgment (R. 18)


( Summary trial (R. 18A)


( Judgment based on admissions or on proceedings by way of a special case or on a point of law 


( Negotiation of a settlement


( Acceptance of a payment into court or an offer to settle 

[§4.02]
Default Judgment
89


( Failure of D to file appearance or SOD P to get DJ – time limts: appearance within 7 days of service of writ, SOD within 14 days of time for appearance or delivery of SOC  


( If P fails to file and deliver SOC w/in time allowed, remedy of D is to apply under R 25(1) to get action dismissed. 


( Can get FINAL judgment for liquidated claims (specific amount) and INTERLOCUTORY JUDGMENT for unliquidated claims 


( If party obtains default jug’mt, other party can apply to set it aside if there is an explanation, undue delay, a meritorious defence

[§4.03]
Non-Compliance with Rules
90


( If Pltf has failed to comply with Rules, court may dismiss the proceeding


( If Def or third party fails to comply with Rules then court may treat it as if no appearance entered and no defence filed and Pltf may take Default Proceedings 

[§4.04]
Rule 18: Summary Judgment – IS THERE A TRIABLE ISSUE?
90
( Either P or D can apply for summary judgment on affidavit evidence – can be brought before SOD is filed
- judge will NOT weigh evidence or look at credibility – if conflicting affidavits, then it will go to trial
( application by the P: affidavit must set out all the facts necess to prove the P’s claim and state that the deponent knows of no fact that would constitute a defence to the claim or part of the claim except as to amount - Def defends application by setting out facts which would constitute a triable issue of fact or law.
( application by the D:  D has to show there is no merit to, and no facts which would substantiate, whole or part of claim & Def knows of no facts that would substantiate
( Since it is a final order the applicant is entitled to seek an  order requiring the deponent of an affidavit to attend for cross-X
( powers given to court are quite broad:  including grant judgment on whole or part of the claim.  
- Masters have jurisdiction to hear the matters under Rule 18

[§4.05]
Rule 18A: Summary Trial – IT’S AN ACTUAL TRIAL ON THE MERITS
90
( Can apply for judgment on issue or entire matter. Court will grant judgment if: 
     1) Can the court determine the issue in question on the material places before the court?
     2) If yes, would it be just to enter a jug’mt by summary trial in these conditions?
( Judge can find facts to resolve the credibility conflicts other than from the deponents – court can look at evidence and resolve conflicts in the evidence.  Judge may order cross-X
( Difference b/w 18 and 18A:  18A is concerned with the resolution of issues rather than testing validity of claims and defences.
( Factors that court will consider to determine if it is just to resolve the issues under 18 A 
91
( Evidence can be given as affidavits, interrogatories, XFDs, R. 31 admissions, expert statements pursuant to R. 40A.  Must give notice to other side if you plan on relying on interrogatories, XFD, admissions.  
( Cases not appropriate for 18A: emotional issues, fraud, deceit, libel, paternity, custody, aboriginal rights and title, etc.
( Hearing is generally in accordance with R 51A.  Briefs, common book of affidavits and docs, and common book of authorities are usually expected.  See p.91 for what to tell the crt at the hearing.
( Applicant has the onus of proving each contested issue on a balance of probability.  
( 18A is a final order so hearsays rule applies- affidavit evidence on information and belief can’t be used.  
( The crt, on hearing the application may be unable to grant jdg’mt.  Nevertheless, crt can impose terms to expedite the proceeding

[§4.06]
Negotiation and Settlement
92
( Almost every action should begin w/view that settlement is desirable- see Prof Responsibility 6.03 and 6.04

1.
Why Settle?:  cost, speed- client must be advised of the cost of litigation and the delays and risks inherent.



2.
Preparation for Settlement



3.
When to Settle:  can settle at any stage.  There are reasons to settle at each BUT be prepared to settle as early as possible



4.
Confirmation and Release Letters
93
( The lawyer must have clear authority from client before case can be settled.  Settlement should be confirmed in writing with other lawyer and D counsel should prepare a Release and Consent Dismissal Order  for the P counsel to execute.

5.
Supreme Court Mediation Initiative and Notice to Mediate:  crt may order a settlement conference under R 35(6)



( The Notice to Mediate Regulation allows any party to a SC action (not an originating app) to initiate mediation in that action by delivering a Notice to Mediate in Form 1 no later than 120 days before trial (doesn’t apply in some cases).




6.
Offer to Settle – parties can deli offer to settle on any claim (rule 37(2))
94



( By Def:  If P doesn’t accept the offer to settle the P’s right to recover may be affected as follows:

· If P recovers judmt for an amount greater than offer: no impact

· If P recovers less than or equal to offer: P only receives costs up to date of delivery of offer & D entitled to costs incurred after delivery of offer

· If P’s claim dismissed: D entitled to costs up to date of offer and to double costs after offer date



( By Pltf:  If D doesn’t accept the offer and the P recovers an amount equal to or greater than the amount in offer: P is entitled to costs assessed to offer date and double costs for App B Tariff items after offer date

Preparation for Trial

[§5.01]
Introduction
96

[§5.02]
Preparation for Trial
96


1.
The Trial Brief: binder containing various sections for case.  Index XFD by subject matter, make a list of points both you and opposing counsel must prove, use a checklist for points you have to establish for each witness



2.
Document Control: keep documents in an organized fashion, keep originals separate and don’t mark them up. 



3.
Preparation of Lay Witnesses: very important; reduce the witness’ evidence to writing and put a copy in your trial brief, inform witness in writing when they have to attend (may need to serve a subpoena), explain process to witness, etc.



4.
Preparation of the Expert Witness: at beginning set out in writing what is required
97



( Rule 40A governs.  You have to deliver a written stmt to other side at least 60 days before expert’s evidence is going to be used.  See p.97 on what the stmt needs to contain, possible objections, privilege issue, communication with opponent’s expert- HANDBOOK, Chp. 8 R 14 - 17.   Crt can appoint an expert (Rule 32A) 

5.
Preparation of Documents: 
98
( R40(12) allows you to get docs from other side up to 2 days before trial but you should have docs long before that. 



( Try to reach agmnt w/opposing counsel regarding all docs and try to put them into an exhibit binder or brief.
[§5.03]
Planning and Presenting a Civil Case
98
( Reduce everything to written or disk form; When have written arguments, trial plans, etc. present these to your client

[§5.04]
Preparation for Trial
99


1.
Pleadings Brief:  see p.105 for a list



2.
Trial Brief:  see p.105 for a list
(a) Trial plan – needs to include witnesses and time they will give evidence, phone numbers, etc.  See p. 106 for an example.  Develop a theme for your case and have a theory. 
(b) Opening comments to the court: Should be in writing!! Needs to include: cause of action, witnesses, length of trial, facts, remedy sought.  See p.106 for an example. 
(c) Statement of witnesses:  should be typed and given to witnesses well before trial
100
(d) Have a Brief of law on evidentiary problems that are anticipated.  D may wish to move for a motion of non-suit at close of P’s evidence. 
(e) Separate divisions for notes of evidence of witnesses:  just some looseleaf in each witness section
(f) List of discovery questions:  you will read the admissions from the XFD
101
(g) Outline of argument


[§5.05]
Trial Before Judge Alone
101


1.
Introduction:  see p. 123- A View From the Bench



2.
Dress



3.
Tardiness



4.
Opening Remarks:  Spell your last name and initials- don’t introduce opposing counsel



5.
Documents:  Ensure that you have at least 4 copies of each exhibit.  Before trial try to obtain approval of opposing counsel as to the admissibility of exhibits.  Before consenting to the intro of a copy, examine the original. 



6.
Use of Discovery Evidence:  read in admissions from XFD after all evidence of the P has been given 
102



(NOTE: while in XFD you could discover on matters not directly in proceedings, BUT you can  NOT introduce evidence at trial that is unrelated to the pleadings. 

7.
Persuasive Effect of the Evidence:  Have strongest witnesses open and close your case



8.
Technical Terminology:  a list of expert terminology should be filed as an exhibit at start of trial.  Medical Expert Report should be divided into 6 parts (see p.102)



9.
Evidentiary Issues:  try to anticipate these and prepare a brief of the law on the issue.  You can ask for adj’mt to prep
103


10.
Argument



11.
Written Closing Argument:  Start to prepare final submissions when you first receive the file:  Keep closing submission to 10 pgs or less if trial was less than 5 days; from 5-10 days- no more than 20 pages; more than 10 days-no longer than 30 pgs



12.
Case and Text Authority:  pick the leading case

[§5.06]
Trial Before a Judge and Jury
103


1.
Pleadings Brief:  same as above



2.
Trial Brief:  same as above



3.
Opening Comments to Jury:  less formal; range of damages shouldn’t be given; written copy may be given if judge approv



4.
Documents:  one for every two jurors; judge should rule on a doc before it goes to the jury
104


5.
Use of Discoveries:  same as above



6.
Jury Questions:  draft a list of questions that should be left with the jury at the conclusion of trial. 



7.
Jury Charge Checklist:  important to ensure charge is correct at trial level.  Appeals on this basis not as common as in crim



8.
Closing Submission:  don’t write a gm’ts; talk to jury like they are your next door neighbour
104
[§5.07]
Conclusion
105

Trial

[§6.01]
Introduction
108

[§6.02]
Jury Trial—Selecting the Jury
108
( 8 chosen from a panel of 16; Each party has 4 peremptory challenges without cause; get a list the day before and circulate it around your office to check for conflicts. 

[§6.03]
Opening: used to introduce trier of fact to case - P should give opening stmt and written copy to Judge – D typically does not make opening until Pltf  finishes case
108

[§6.04]
Direct Examination:   Can’t ask leading questions; prepare the witness thoroughly 
108

[§6.05]
Cross-Examination:  Should ask leading questions and have cross-references to XFD; BE BRIEF 
109

[§6.06]
Common Methods of Proof at Trial
109
( Key consideration here is whether the witness is a party to the action or not


1.
Introduction: to use some evidence have to follow some steps outlined in Rules of Court



2.
The Methods – Rule 40 Evidence and Procedure at Trial
110



(1) Oral testimony in court: most common method of proof, gives trier of fact best opportunity to assess credibility of witness



(2) Real Evidence : give other side 7 days to inspect photo, plan or object before putting it into evidence. 



(3) Documentary Evidence: a doc may be introduced as real evidence to prove its existence or that it was in someone else’s possession OR it may be introduced as testimonial evidence to prove the truth of its contents.- this violates hearsay but can be brought in under one of the exceptions- ie: it is reliable and necessary.   



(Business records are admissible if made or kept in the ordinary course of biz, not in contemplation of litigation (Evid Act s.42)



(4) Examination for Discovery: Rule 40 (27) governs use of discovery evidence at trial- READ INS and IMPEACH



( Have to be a party to the action and XFD evidence is admissible only against the adverse party who was examined.



( if you want info form XFD brought in, have it read out so that it becomes part of the trial record 



( just because questions answered in discovery not necessarily OK for trial—hearsay OK in discovery but not OK at trial 



(5) Depositions, R 38: if witness can’t make it to trial then full direct and cross-examination of witness conducted before court reporter and then the transcript, video or film tendered at trial   (NOTE:  this applies to parties and non-parties)



(6) Pre-trial Examination of Witnesses, R  28: like XFD of parties b/c only cross-X; can be used to IMPEACH or CONTRADICT but is used for a NON- PARTY ONLY .  Only in extraordinary circumstances will the crt allow the evidence of the witness obtained under this rule to be read in as direct evidence – NB: court may order that other part of transcript be read in, too 



(7) Interrogatories: applies ONLY TO PARTIES- party may give answer to an interrogatory in evidence - BUT crt can compel other answers that are connected to be put in



(8) Affidavits: Two methods by which they can be put in as evidence:  1) with leave of the crt, but unless court orders otherwise, deponent can be subject to cross-exam 2) by delivering a copy of the affidavit to opposing parties 30 days before tendering it at trial- no court order is req’d but other side can still require attendance of witness for cross-exam. – NB: HEARSAY RULES APPLY AT  TRIAL



(9) Transcript of Previous Proceeding: under Rule 40(4), a transcript of sworn evidence from a previous proceeding can be put into evidence, with permission of the court, where the witness is unable to attend or cannot be compelled to attend – reas notice must be given



(10) Admissions in Pleadings: an allegation in a pleading is deemed to be admitted if not expressly denied or stated to be not admitted in the pleading of the opposite party (Rule 19(19)).  – you cannot amend admissions – once admission is made in pleading, it can only be w/drawn by consent or court order 



(11) Notice to Admit: important process for settling non-contentious issues (see p. 34)



(12) Discretion of Court to Allow Proof of Facts: court has wide discretion to allow evidence to be presented in ANY MANNER under Rule 40(52)—court will read Rule subject to the laws of evidence 



( especially useful to get COPIES of DOCUMENTS in.  Even if parties consent, ask for crt’s approval out of courtesy. 



(13) Report of Experts:  see p. 97


3.
Summary
112

[§6.07]
Objections: Make an objection if you object to the form of question asked OR to the evidence given 
113

[§6.08]
Exhibits: when you have laid proper evidentiary foundation, can have object marked as exhibit
113
( If foundation can’t be laid through the witness, mark it for identification and than lay foundation later with another witness
[§6.09]
Order of Witnesses:  try to call them in a way that leads logically to an explanation of your case
113

[§6.10]
Re-Examination:  can only re-X on matters that arise out of cross-X but were not canvassed on direct
113

[§6.11]
Rebuttal
113
( At end of D’s case, P can rebut but only on something new and arising out of the D’s case.
[§6.12]
Judgments and Orders  jud’mts and orders treated identically in Rules  (see p. 52)
113

[§6.13]
Professionalism for Litigators
114


1.
Attitude:  if you are constantly seeking adjournments you will become recognized as not being well-organized 



2.
Competence:  you must know what you are doing and CANONS warn lawyers not to give bold and confident assurances. 



3.
Relations with Clients
115



( See CANONS 3(5) – by all fair and honest means to obtain benefit of every defence and remedy and 4(1) – act w courtesy and good faith towards other lawyers- lawyers shouldn’t tell judges that their instructions do not permit them to agree to some reasonable arrangement- the lawyer is in charge and it is only in connection w most imp matters that instructions are req

4.
Health and Welfare
116


8.
Miscellaneous Communications with Judges, etc.:  in court, out of court, counsel (all stmts in court should be made to the crt), witnesses, correspondence w/judges, discussions with judges in chambers during a trial



9.
Arrangements for Witnesses:  advise them of trial date and remind them- they may need to be subpoenaed 
118


11.
Promptness – always be on time



12.
Management of Trial:  always have enough evidence prepared for the day



13.
Examination-in-Chief:  can lead on non-contentious matters
119


14.
Discussions with Witnesses During their Examination:  can NOT discuss during cross-X- but can ask court before re-examination.  After witness gives evidence they should remain in courtroom.  Lawyer must advise their witnesses under cross-X not to discuss evidence w/other witnesses



15.
Cross-Examination:  short, sharp questions; no question is better than a bad one; end on a high note; know the answers
120


16.
Re-Examination:  if you don’t propose to re-examine say “I have no questions in re-examination”  (see p. 113)
121


17.
Re-Cross-Examination:  no right to do this- have to ask for leave



18.
Objections  (see p.113)



19.
Jury Trials:  counsel shouldn’t be interrupted when speaking to jury.  Can’t discuss case with juror after the trial.



20.
Court Staff:  treat them with courtesy and respect



21.
Interview with the Media:  before making a public stmt consider best interests of client and HANDBOOK, Chp. 14 R. 6



22.
Don't Fight with the Judge (Unless it is Absolutely Necessary)
122



( But if you are being treated unfairly you should stand up for yourself and if the judge is making it impossible for you to properly represent you client you may be permitted to walk out. 
[§6.14]
A View from the Bench
123

AppealS TO COURT OF APPEAL 

[§7.01]
Introduction
127

[§7.02]
Commencing an Appeal
127


1.
Appeals from Final Orders: appealed as of right to CA w notice to appeal w/in 30 days from when order was pronounced orally (NOT date formal order is entered) – must file proof of service on all parties w/in 10 days



2.
Appeals from Interlocutory Orders or Orders Dealing Only With Costs: no appeal without leave




( to make application file and serve notice of application for leave to appeal w/in 30 days of pronouncement of the order –  proof of service w/in 10 days - onus is on party seeking leave - Crt will consider many things in exercising its discretion (see p. 127)


3.
Appeals where the Order might be Final or Interlocutory
128



( unclear whether leave is required or not – so must file BOTH notice of appeal and notice of application for leave to appeal - docs must be accompanied by a notice of motion seeking directions in Court of Appeal chambers as to whether or not leave is necessary. (NB: only one fee is payable).



4.
Extending the Time to Appeal: can apply to extend time for bringing appeal—see considerations  on 128


[§7.03]
Appearance and Cross-Appeal

128


( Party that is served notice of appeal or leave to appeal must w/i 10 DAYS file a notice of appearance in Form 2 and serve it on appellant. Cross-appeals must be brought by w/in 15 DAYS after service of notice of appeal or order granting leave to appeal 

[§7.04]
Relief Pending Appeal: appeal does not stay proceedings on the order- still have to apply for stay of proceedings of the order being appealed in CA chambers 
128

[§7.05]
Appeal Record and Transcript:  w/in 60 DAYS of bringing an appeal appellant must file an APPEAL RECORD in Form 9 and a transcript of any oral testimony from the court being appealed from. 

[§7.06]
Factums and Appeal Books
128


( Within 30 DAYS of filing the appeal record, the A must file Appellant’s FACTUM and the Appellant’s APPEAL BOOK 

[§7.07]
Costs
128


( Generally party that is successful is entitled to costs of the appeal including the costs of all applications made in the appeal 

Costs

[§8.01]
Entitlement to Costs
129


1.
General Principles




( Costs are awarded as indemnity for expenses incurred but also to encourage settlement and to promote sensible conduct.



( Decision to award costs and to fix level is in the COMPLETE DISCRETION of the court unless a statute directs the judge, such as the Negligence Act 



( Another general rule is that COSTS FOLLOW THE EVENT- they include both a fees and disbursements component.



( If lawyer caused costs to be incurred without reasonable cause court can disallow costs, order solicitor to indemnify, etc.
- if cost order made but scale not fixed, costs must be assessed under scale 3



( Typical Orders:  see pgs. 129 and 130 
[§8.02]
Ordinary Costs: TWO STEP PROCEDURE
131


1.
Fixing Scale to Be Applied: scale of costs goes from 1-5 [1 for simple matters and 5 for matters of unusual difficulty].  If this isn’t fixed by crt, scale 3 applies. Court considers: a) difficulty, b) importance of question to class or body or persons, c)whether decision effectively determines issue between parties.



2.
Assessment by the Registrar: bill of costs then assessed by registrar.  See what the bill needs to include.  Parties can settle a bill of costs.  Different rules apply for default jug’t- costs may be fixed w/o an appointment.  No max on costs recoverable



( Onus on party presenting the bill to prove entitlement to all items and disbursements.  In the absence of evidence, the registrar disallows the costs claimed. Registrar may allow units for prep for an activity that did not take place or was adjourned.  Items will be increased or reduced depending on the time spent on them by the lawyer. 


( After assessment, the party may appeal it to crt w/I 14 days or must file a Certificate of Costs.

- costs assessed against unsuccessful party will be total of fees and disbursements, including taxes

[§8.03]
Increased Costs: can no longer be ordered
132

[§8.04]
Special Costs:  these are solicitor-client costs – i.e. those fees that registrar considers were proper or reas necess to conduct the proceeding (eg medical expenses)
133

[§8.06]
Interest on Costs: 
133


( Unless ordered otherwise post-judgment interest is payable on costs from date of the judgment in which the costs were awarded


interest

[§9.01]
Court Order Interest- Court Order Interest Act
139


1.
Introduction: awarded to successful litigant as compensation for loss of the use of the $


2.
Pre-judgment Interest: courts must add pre-judgement interest to pecuniary judgments from date on which cause of action arose to date of the order –where court has discretion, rate is usually awarded at Registrar’s rates as varied from time to time.  
- Interest on special costs (loss of income, medical expenses) is calculated at the conclusion of each 6 month interval in which the loss was incurred.  
- General damages attract interest from date the cause of action arose (eg. Pain and suffering).  
-No interest is payable on future losses (i.e. those arising after the date of the order).



( Crt can’t order interest if the parties have already agreed on interest or party has waived right to interest – no interest on interest or costs – only interest on amount after all just discounts made - D may make interim payments before judgement  



3.
Post-judgment Interest: interest at prime lending rate of the banker to the Govt Canada - Crt has power to vary rate of interest or fix a different date from which interest is to be calculated.



4.
Default Judgments: can get pre-judgment interest from registrar -  Make sure to include date the cause of action arose in the SOC or else registrar will only award interest from the date the writ was filed. 


