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REAL ESTATE law

Introduction

[§1.01]
Introduction
1


( Being a successful RE lawyer is a matter of administration and delegation – one person should be in charge of a conveyance


( PCH Ch. 12 Rules 4 to 9 set out limits on role of a legal assistant 


( Very IMPORTANT to have a checklist

[§1.02]
Land Title Act
1


( Key statute in conveyancing- governs the recording of interests in land and provides the province with a modified Torrens system


( Form A: transfers  - Form B: mortgages - Form C: general instruments 
- there are 7 land title districts in BC


( SS. 20-23 and 28-29 contain most basic rules of Torrens Sys -  to effect 3rd parties, instruments must be registered 
- PRIORITY determined on basis of date and time of application for registration 
- Certificate of indefeasible title is conclusive evidence of title. 

[§1.03]
Strata Property Act
2


( Replaced Condominium Act- a strata lot is like both an interest in land AND a share in a corporation.


( There are important special resolution, disclosure, builder’s liens, and holdback provisions. 
[§1.04]
Property Law Act
3


( Contains substantive law relating to the rights/obligations of parties in a RE transction 


( Most commercial leases prohibit registration or contain provisions that reg will be at the cost of the tenant b/c very expensive.


( S. 18 allows a person to transfer land to himself- this is a method of severing joint tenancy.
[§1.05]
Family Relations Act
3


( Be aware of marital problems before conveyance – potential FRA ½ interest if a s. 56 triggering event has occurred.


( S.63 of FRA allows party to file a notice of a marriage or separation agm’t in the Land Title Office as a charge against land.

[§1.06]
Fraudulent Conveyance Act and Fraudulent Preference Act
4


( HANDBOOK, Chp 4, Rule 6:  Can’t continue to act for client who is transferring just to avoid creditors or to do s/t fraudulent. 

Purchase Agreements

[§2.01]
Introduction
7
( Purchase agreement is an executory agreement- it is an exchange of promises to do something in the future, but as soon as these promises are made, in writing, they bind the promisors. – sets out the bargain made between the buyer and seller of real property
( 2 main promises: a) S’s obligation to deliver ‘free & clear’ title and b) B’s obligation to pay the vendor 
[§2.02]
Is the Document a Binding Agreement?
8


1.
Minimum Requirements: Law and Equity Act, s. 59 - K respecting land or disposition of land must be in writing 
and signed by the party against whom it is sought to be enforced 
8
( min written info necessary are the 3 Ps: Parties, Property and Price- and all parties must sign in order for an agm’t for the sale of land to be enforceable. 


2.
Amendments_________________________
8 



( Must be in writing -   most common is change of completion date BUT be careful not to indicate that your client in unwilling to complete on the present completion date b/c this might be construed as an anticipatory breach.


3.
Subject Removal (Condition Precedent)

8



( Conditions that suspend the operation of the K until they are fulfilled or removed - Condition precedents can be waived or fulfilled by the party for whose benefit it is. Ie: “Subject to B getting satisfactory financing”- Make sure a date is set out – when removed, should be signed by the buyer


(i) Removal of Subject Clauses:  Make sure clear in K that NOTICE is required for removal, so can’t be silent. __________9 


(ii) Uncertain Subject Clauses:  If too vague court will strike down K for uncertainty (i.e. can NOT say “suitable financing)   



(iii) Subjective Subject Clauses:  This area of law is NOT SETTLED
10




( solution: if you want wholly subjective subject clause is to create an option to purchase exercisable by the buyer with separate consideration.   



( courts in some cases have tried to give effect to the obvious intentions of the parties and to find an agreement 

[§2.03]
The Main Elements of the Purchase and Sale Agreement
10
( K of Purchase and Sale (KPS) together w/ the sales record sheet (from the real estate agent) is an important initial source of info. – BUT you must do further research to get info for transfer documents

1.
Description of Parties__________________
10



( Contact B’s for precise names  -“Nominee” probably isn’t certain enough unless the B is paying cash.



( Proper source of info for S’s name is the land title search  - establish line of authority for seller - make sure both parties sign if JT

2.
Description of Property________________
11



( Order a plan from LTO and get B’s to initial which lot they are buying.  Use the legal descrip from the LTO search.

3.
Price________________________________
11



( If assuming a mortgage, subtract that amount from new mortgage to figure out the cash req – if app, GST normally borne by B

4.
Deposit
11



( Part of the purchase price which the B has agreed to put at risk after the subject clauses have been removed and the B has been committed to purchase the prop - If B fails to complete S can: 1) cancel agm’t and keep deposit or 2) affirm K and sue.



( Deposit is usually paid to the RE agent & is held in trust under the provisions of the RE Act.  BE CAREFUL if there is no real estate agent!



( If deposit if forfeited, GST remains payable on the deposit if the transaction originally attracted GST – NB: S may have to pay commissions even if B w/draws

5.
Completion Date – date risk transfers
12



( “Time is of the essence” will usually be an essential element.  If delay due to lawyer, lawyer will be liable for negligence.
- risk transfers to buyer at 12:01 AM on completion date

6.
Possession Date – date of physical possession change
12



( Date when the B actually moves in - usu a few days after the completion date.



( If there are tenants and no possess date is mentioned, you have to go to the Residential Tenancy Act

7.
Adjustment Date – date buyer assumes resp for taxes etc.
13



( Whatever items are to be adjusted b/w the parties (ie: real property taxes) are adjusted as of the adjust’mt date- see p.71

8.
The Fine Print of Purchase Agmnt
13



( Title Free and Clear: certain covenants can cause problems- make sure acceptable to B and mortgage lender.



( Buyer Bears Costs: buyer to pay for conveyance—except where title clearing is involved 



( Risk: should be on S until completion then on B - BUT B should always have insurance in place before S is paid
14



( Included Items: if S wrongfully takes something covered in this clause, B’s has action in damages or specific perf. 



( Reps and Warranties:  usu there is clause that says K forms the entire agmnt – these obligations survive closing – usu unfilled  reps/warranties allow B to sue for damages__________________________________________15

9.
Information on the Back of the Form-  Just there to inform parties about transaction (not to affect legal rights)

10.
Real Estate Commission-  S usually pays; BUT amount NOT set out in K of P/S – this info is in the listing K 



11.
Completion
16



( Norfolk v. Aikens: can’t use lawyers undertakings which depart from interim agmnt unless a) authority from client, and b) agreement from other side



( To solve this problem : 1) add the standard  paras. 13 and 14 to the K of P/S– the S can clear title after they get $$ -  so now normal practice will no longer be a departure from the interim K ; 2) obtain instructions from client and then agree with the other solicitor on undertakings.
________17


12.
Agency Disclosure
18



( Must disclose agency relationships between RE agent and S and B:

[§2.04]
Property Condition Disclosure Statement ( often incorporated into K
18
( provides info not included in K of P/S to buyers - Mandatory with MLS transactions – most agents usu request that S complete the stmnt  - may form part of the K of P/S if there is a written term to that effect
- strata lot buyers should review strata meeting minutes
Client Instructions

[§3.01]
Receiving Instructions from the Buyer
( What to discuss in initial interview/prelim reporting letter (p 55)
28
( Sets out what to discuss in initial interview - confirm instructions in writing

[§3.02]
Conflict of Interest – remember who you are acting for
29
( Keep in mind HANDBOOK, Ch. 6 and App 3 – generally shouldn’t act for more than 1 party
( It is inappropriate to act for S and B when the S is an owner-developer
SEARCHES
[§4.01]
Searching a Title at the Vancouver/New Westminster Land Title Office
32
( Use BC Online.  If title is not computerized, lawyer must request an index search which will also show pending charges not yet reg – steps in searching title: 
1. Obtaining the Legal Description: necess to find the legal description corresponding to the civic address (from title search co., “Instant Legal” or municipality)
 



( The legal descrip will include a 9 digit parcel identifier number (PID) 


2.
Searching the Title:  once PID is obtained get a printout of title using BC Online- will show pending reg but not their priority



3.
Obtaining Particulars of Charges (If Requested):  can get them from LTO 



4.
Obtaining Plans:  obtain plan that shows the location and dimensions of prop & other plans that affect prop
33


5.
Land Title Office Search Checklist:  e/t you should get and consider- NOTE: a computer printout of title should include index search, copy of the certificate of title, and the location of the duplicate certificate of title (which can create an equitable mortgage) – until duplicate is returned to LTO, no transfer or mortgage may be registered regarding the property.  Don’t forget to check MISCELLANEOUS NOTES!   

[§4.02]
Index Searches –only req for old titles that are not computerized
34
[§4.04]
Real Property Taxes:  Must find out if property taxes paid up to date b/c they follow property –unpaid taxes are a charge on the property

35
[§4.05]
Corporate Searches:  If S is co,  make sure it hasn’t been struck from registry- if it has, land might have escheated to Crown


[§4.06]
Encumbrances ( non- financial charges

35


1.
Easements
35



( an interest in land in which the owner of one parcel (dominant tenement) is granted certain rights over an adjacent parcel.

2.
Statutory Rights of Way
35



( an easement w/o a dominant tenement.  Only certain parties can have these- public bodies, utilities, etc. Very common.

3.
Certificate of Pending Litigation
36



( Issued by court and filed in LTO



( Effect of CPL: to freeze immediately all or some part of the title so as to prevent subsequent applications from being registered, unless the instrument supporting the application is expressed to be subject to the final outcome of the proceedings 



( Certain interests- caveats, judgments, builder’s lien and other CPLs- can still be registered after a CPL is filed.



( If CPL registered while X’s registration is pending then X takes free of CPL unless X is named in CPL or if CPL relates to a foreclosure, FRA, or Wills Variation Act  
( If n/t done for 1 year, can apply (summary procedure) to have it removed (unless the CPL relates to WVA or foreclosure)


4.
Caveat
36



( Temporary instrument with life of 60 days—a request of the registrar to prevent the registration of any instrument dealing with the property described in the caveat until the caveat is withdrawn or discharged – is discretionary & must allege an interest in the land - has same freezing effect as CPL.

[§4.07]
Investigating Title:  Outlines number of statutes that may have effect on title
36


1.
Land Title Act:  s.23(2) –person on cert is entitled to an estate in fee simple (i.e. the greatest interest one can have in land) 
36



-but there are exceptions: K of P/S addresses that leases for more than 3 yrs that are not reg may still affect title; Highways, public rights of way, water courses, and other public easements DO NOT have to be endorsed on title; right of escheat and expropriation also exempted



( Escheat Act provides that land of individuals dying intestate without lawful heirs goes to Crown as does land of dissolved co. (but co. can recover land if action taken within one year). 


2.
Aboriginal Title
37



( Not reflected in LTA and cannot be registered—currently no reliable way to find out if there is aboriginal claim existing 


3.
Aeronautics Act
37



( Allows government to restrict height of buildings etc. on lands adjacent to airports 


4.
Agricultural Land Reserve Act
38



( Effects farm land, concern is preservation; land may be subject to the Act even if there is no notice on the title


5.
Bankruptcy and Insolvency Act
38



( Conveyance or charge made within 3 months of bankruptcy can be deemed a fraudulent preference [s.75 BIA]


6.
Builders Lien Act
38



( When builder’s lien is filed it is backdated in priority to date of commencement of the work or first supplying of materials



( Mortgages registered before the lien claim take priority only to the extent of advances before the filing of the lien.

7.
Consumer Protection Act
38



( Allows the court to vary or set aside an unfair consumer mortgage


8.
Corporation Capital Tax Act
38



(  If company fails to pay CCT then government has lien on company’s assets that has priority over all other claims of every other person EXCEPT claims secured by liens, charges, or encumbrances 


9.
Employment Standards Act
39



( Certificate can by filed against employer’s interest in land for unpaid wages—this is lien with priority except… 


10.
Family Relations Act
39



( Spouse who is party to marriage agmnt or separation agmnt may file a notice in the LTO.  If spouses interest is not registered, s. 29 of LTA says notice will not affect transfer or charge (which isn’t strictly applied by courts) unless there if fraud- so B better be careful if they know the S is divorced or separated.


11.
Fish Protection Act
39



( Allows government to regulate land next to “protected rivers” 


12.
Forest Act
39



( Gives power to government to acquire rights of way to access timber 


13.
Heritage Conservation Act
40



( If house is heritage object, can be restrictions on what can be done with it; notice of heritage sites must be filed at LTO 


14.
Highway Act
40



(If property has a public highway through or adjacent to it, government had certain rights. May be limited compensation. 


15.
Home Conversion and Leasehold Loan Act
41



( $ cannot be advanced on a conversion or leasehold mortgage unless the mortgage is registered in the proper LTO 


16.
Homeowner Protection Act
41



( Scheme for mandatory new home warranty insurance and a regulatory system for licensing residential builders.  A person must not build, offer for sale, or sell a new home unless it is covered by home warranty insurance


17.
Home Purchase Assistance Act
41



( Transfer of title is restricted where a loan has been made under this Act and the loan has been secured by mortgage registered against the title 


18.
Homeowner Interest Assistance Act
41
( Sets out max assistance that homeowner can get for mortgage


19.
Islands Trust Act
41



(Limits what can be done to land on all the islands around Vancouver- need to get approval from local trust committee 


20.
Land Act
42



( In you fail to perform any covenant required by minister then minister can cancel the disposition, destroying your rights to the land (s.43)


21.
Land (Spouse Protection) Act
42



( Spouse can register under Act then other spouse cannot sell homestead without written consent


22.
Land Tax Deferment Act
42



( If land tax is deferred by agreement and registered in the LTO under this Act, then this is a lien 


23.
Land Transfer Form Act
42



( Every transfer of estate in fee simple is made pursuant to his Act unless otherwise stated


24.
Manufactured Home Act
42



( Except as against the original transferor, no transfer of MH after April 1, 1978 is effective unless transfer registered at the MH Registry Office.  A mortgage, conditional sale or security interest registered against a MH must be registered at PPR


25.
Local Government Act
42



( Every tax on land is a lien- has preference over any other claim (except prev gov’t and municipal taxes) w/o registration.


26.
Patients Property Act
43



( After committee is appointed, any transfer of land by the patient is void unless for full and valuable consideration 


27.
Personal Property Security Act
43



( S.49 allows filing of a notice in the LTO of a security interest in FIXTURES (include crops and MH).  HAS PRIORITY OVER EXISTING INTERESTS IN LAND!



( date of filing notice fixes one’s priority to claim fixtures against subsequent claims to interests in the land 



( s.49 notice remains effective for its stated term (except in case of future crops- new agm’t must be entered each yr) 


28.
Power of Attorney Act
43



( Power of Attorney has 3 year limitation period as per s.56 LTA 


29.
Property Law Act      (important statute)
43
( Deals with rights/obligations wrt mortgages, neighbors, non-resident owners, etc.


30.
Securities Act
44



( Securities Commission has power under certain circumstances to give written notice to LTO of proceedings which may affect title- has the effect of a CPL or caveat


31.
Trespass Act
44



( In RURAL AREAS there is a statutory obligation on adjoining owners of land to make and repair fences and natural boundaries unless otherwise agreed or if it adjoining owner is the Crown 


32.
Waste Management Act
44



( Ability to attract environmental liability for all owners – past, present and future.  There may be exemption from liability for “innocent buyers” (see req’mts).  Sellers and secured creditors may also be exempt if certain req’mts are met.



( For specific types of current/past land use, Ss must disclose a SITE PROFILE to B unless B waives rgt or S is exempted


33.
Water Act
45



( Property in/right to use flow of all water vested in the BC gov’t.  Water licenses recorded in office of Regional Water Man



( Lawyer has DUTY when retained to convey title to property o/s of public supply area to enquire as to water supply.


34.
Workers Compensation Act
45



( Amount due constitutes a lien with PRIORITY over all others whenever created.
[§4.08]
Contaminated Sites Registry
45


( This is a registry of decisions about sites- Created under the Waste Management Act – can be accessed through BC Online

[§4.09]
Land Transactions on First Nations’ Lands
46
( Outside prov land title system-  interests in reserve lands are not accepted for registration in the LTO;  reserve lands are vested in Crown and governed by Indian Act- interests are registered in the Indian Land Registry.
( Most interests are obtained by grant from Fed Minister but need consent from council – Need to ensure this
( Fed gov’t owes a fiduciary duty to a First Nation in carrying out transactions involving reserve lands set apart for that band.
( Some First Nations have entered into land management agm’t giving land management responsibilities to the First Nations
( Lands held by the Seshelt Indian band and the Nisga’a Nation are subject to special legislative regimes.

Steps and Documents in a Conveyance

[§5.01]
Introduction
55
(S’s lawyer role is limited to reviewing docs. B’s lawyer needs to gather info, prepare/execute docs, receive funds and tender docs

[§5.02]
Steps in a Residential Conveyance
55


1.
Initial Contact:  remember HANDBOOK


2.
Client Interview:   VERY important- Lists everything that you should confirm with client (also see p.28)


3.
Search Title:  (see also p.32)
55


4.
Follow-Up from Interview and Title Search:  Sets out your responsibilities and CLIENT”S RESPONSIBILITIES 



5.
Prepare Documents:  Provides list of all docs
57


6.
Matters Before Closing
58


7.
Registration:  Register land title docs in appropriate land title office.  Have registration package, concurrent reg, pre-reg search, tender docs, present original and one copy of each doc and copy of property transfer tax return at registry.


8.
Closing Procedures:  Sets out everything from post-reg search to reporting to the client
58


9.
Post – Closing Procedures
59

[§5.03]
Form A Freehold Transfer

59
( It is mandatory to use Form A for a transfer of fee simple interest in LTO
(signature of executing party is evidence that: 1) knows content and has signed voluntarily 2) has legal capacity & intends to be bound -  Special execution req’mts for individuals, corps, and subdivision plans.  Corps don’t need seals anymore
[§5.04]
Property Transfer Tax Return ( 1% of first $200,000 & 2% on balance of FMV
60


( PPT Act imposes a tax on land transfers –  there are three forms,  but only two if an exemption is claimed.  One of these forms HAVE to be completed and filed with transfer at LTO.  
- EXEMPTION: for first time buyer with mortgage finance to 70% or more of FMV and max price of $275,000 (Lower Mainland); $225,000 rest of province- must be Cdn Citizen or permanent resident


( If GST is payable, PTT is calculated on entire amount unless K or Stmt of Adg’mts shows the purchase price and GST separate.

[§5.05]
Other Documents
60


( Form C: general instrument for standard charge terms or releases and discharges

[§5.06]
Survey Certificate
60


( When instructed order a survey certificate and examine it for encroachments or by-law violations. Should recommend one. 
( Lawyer can be liable if this is not done but courts have not said this is a duty BUT STANDARD PRACTICE is to give advice as to the importance of a survey.  Survey will allow banks to see property lines and set backs.


( To protect yourself keep notes that advice was given and confirm advice in final reporting letter.

[§5.07]
Land Title Fees:  There are many common fees- fees are GST exempt
61

[§5.08]
Goods and Services Tax
61


1.
What is Taxable
61



( B must pay GST on:
(i)  new residential housing 


(ii) or substantially renovated residential housing, where only the supporting walls, roof, floors, 


foundation, and some minor components are left from the original building 

( note other circumstances payable - conversion of commercial to residential property, where tax credits claimed by S, etc.

( B must pay GST on full purchase price of new residential housing—including land, costs of related services, legal fees 


2.
Representations and Warranties
62



( B should determine if GST is payable and ensure K makes it clear who is going to pay GST or if GST included in K 
( S should not make assurances that GST is not payable; if it is, S may have to indemnify the B for the GST payable


3.
Who Collects the Tax?




( Seller collects as agent of the federal gov’t if the S is registered. If S not reg, B should get a contractual promise.



( When B has to remit tax directly: S is a non-resident; sales of non-residential properties to B’s registered for GST purposes; sales of residential properties to B’s registered for GST purposes who are not individuals.

4.
GST Certificates

63 



( If S says GST not applicable B should get certificate confirming that - Cert should be obtained at earlier of completion or possession date


5.
Rebates




( Various GST rebates available to individuals who renovate or build their own homes 



( Most common rebate for B who purchases new/substan renovated condo or single family home + satisfies the following: 



( for use as primary residence for B or  a “relation” of a “builder”



( “builder” includes person who buys new homes for retain purposes but does not build them

( “related persons” defined in s.251 ITA includes relatives, spouses, former spouses, adopted kids 



( purchase price less than $450,000 



( ownership transferred after construction 



( property must be unoccupied except in condo where B may occupy unit before transfer as part of K



( GST must be paid on purchase and rebate claimed within 4 years of transfer of title 



( If all this followed then get rebate on GST paid on the purchase price of the home up to 35% or $8,750 whichever is less 



( To avoid delay in getting rebate, S may obtain the benefit by paying the B or crediting the B with the amount of the rebate.

[§5.09]
In/Out Analysis
64


( Informal, internal memo that conveyancing lawyer prepares for himself that lists sources of funds in the transaction – LH: sources of funds (eg. Mortgage, B’s $) – RH: application of funds that will be received in trust (LH=RH)

[§5.10]
Holdbacks for Non-Resident Sellers – s.116 Income Tax Act
64


( Should get S to sign a stat dec or make a rep in K wrt the S’s residence status.


( If the S is a non-resident,  the S will need to provide a clearance certificate OR the required withholding tax will need to be deducted from the S’s sale proceeds and remitted by the B to CCRA w/I 30 days from the last day of the month the trans completes.


( Amount of withholding tax is 25% for non-depreciable property and 50% for depreciable property and property held as inventory


( In most cases S should obtain certificate b/c actual tax owing is usually less than the amount the B is entitled to hold back.

[§5.11]
Effect of Proceeds of Crime Legislation
65


1.
Legislation Provisions:  Right now there is a temporary exemption for lawyers from the reporting req’mts
65


2.
Impact on the Land Title System

65
( Proceeds of crime restraint order made against property will affect any existing charge registered against title to the prop.  It is different from a statutory lien in that it may not be registered and they don’t attach to a person’s interest in land (as statutory liens do)- they prohibit anyone from dealing with the property.

3.
Inability to Honour Undertakings
66
( Restraint orders may also be made against lawyer’s trust accounts.

4.
Impact of Proceeds of Crime Legislation
66
( Can impact lawyer’s undertakings if can’t deal with prop.  Therefore, have to be careful with drafting undertakings- make the undertaking conditional or self-determining and say that in the event of proceeds of crime problems, non-performance will not constitute breach of the solicitor’s undertaking.  See HANDBOOK, Chp. 11, Rule 8- “except in unusual and unforeseen cir…”

Statements of Adjustments

[§5.14]
Introduction
69


( Stmt of adjustments calculate the adjustments to the purchase price which the B and S have agreed under P/S agm’t. - adjusted amount is the actual amount to be paid by B and to be received by S 

[§5.15]
Purpose of Statements of Adjustments
69


PURPOSE: 1) define and calculate fin matters 2) confirm method of payment 3) provide for disbursement of sale proceeds


( previously, lawyers tried to use notes to add reps and warranties – this was found by cts to change deal and invalidate original K – BE CAREFUL WHEN USING NOTES ON STMNTS OF ADJUSTMENT
”debit” something that must pay out – eg. Transfer tax
“credit” something that has already been paid out  – reduces what B owes to S (eg. Mortgage)
(a debit to B is a credit to S & vice versa)

[§5.16]
The Number of Statements
70


( 2 statements prepared by B: one for S; one for B

[§5.17]
Stmnts of Adjustments Methodology
70


1.
General
70



( OBJECTIVE: to ensure each party bears the expense of the maintenance and operation of the property during that time in which that party is enjoying the use and occupation of the property

2.
Calculation
70



( eg taxes: S is liable for # of days from and including Jan 1 up to date of adj’mt (but not incl the date of adjustment)in yr in which completion occurs


3.
Payout Statements




( Obtain a written stmt from each of the various sources that are providing info for the stmt of adjustment. 



( Must get written payout statements from each bank!!!  AND GET THEM IN ADVANCE!


4.
Specific Adjustments
71



(a) Property Taxes:



( Taxes owed determined by adding 5% to last year’s amount (but they are readjusted when real taxes known)



( If completion date is shortly before annual payment is due you should inform B to adequately budget for the payment



( If completion occurs immediately after due date, ensure either the S has paid or that an additional adjustment is made for the tax penalty in the stmt.  Interest and penalties should be debited in full to the seller and should not be adjusted.



( If both S and B eligible for the grant AND if adjustment falls before due date for payment then taxes adjusted after SUBTRACTING  home owner grant 



(If adjustment falls after the due date don’t subtract home owner grant, and just adjust taxes on amount actually paid 



(b) Assumption of Mortgages: 



(Crucial to obtain written assumption statements from financial institutions as to: 1) the balance of the mortgage as at the last payment date; 2) a per diem amount which will permit the solicitor to calculate amount outstanding at the adj’mt date. 



( see p.71 for other things that the assumption stmt should confirm.



(c) Utilities and Licenses:   obtain stmts for all applicable charges
72



(d) Electricity and Gas:  easy for appropriate authority to read meter at adj’mt date so no adg’mt normally made for these.



(e) Oil:  check value by “dipping the tank”



(f) Rents:  unless the date rent is payable is the same as the adj’mt date, an adjustment will need to be made. Ensure pre-paid rent and security deposits are accounted for.



(g) Insurance Premiums:  adj’mt will be needed if B taking over S’s BUT B should get his own insurance



(h) Deposit and Real Estate Commissions 




( Deposit is credit on B’s statement but not necessarily included in S’s stmt unless the deposit has been paid directly to S (usually held by agent until he received written authority by both B and S to release it).

( If commission is payable, usually a debit on S’s statement and subject to GST.  Not adjusted on the B’s stmt.



(i) Legal Fees and Disbursements: although not strictly adj’mts, they are common entries on B’s stmt of adg’mts.



(j) PST on Sale of Chattels:  since S must collect this from the B, should be shown as a debit on B’s stmt . Rarely paid in residential real estate transfer unless a separate payment is made for chattels. 



(k) Property Transfer Tax:  if this tax is payable, should be included in B’s stmt and paid before closing (see p.60)



(l) GST on Property: if GST has to be paid (see p.61) should be shown as separate item on stmt of adjustments.



(m) Holdbacks:  the notes should clarify any holdback arrangements.



(n) Reconciling Cash Balance:  Important for B’s lawyer to prepare cash in/out statement to reconcile funds received



(o) Conflicts: B’s lawyer is frequently asked to attend to the payout and discharge of existing financial encumbrances on behalf of S- beware of HANDBOOK, App 3 and try to avoid this- if you act for S in this limited capacity get written consent



(p) Disbursements and Delivery of Funds:  obtain the irrevocable authorization of the S and the B regarding the disbursement of funds and include it in the stmt of adjustments. 

[§5.18]
Notes to Statements of Adjustments
75
(anything important should be included in the P/S Agreement
-- Clarify method and duties of lawyer, sets out reps and warranties, etc.  (see p.79)
( Be careful with notes on builder’s liens- B’s lawyer should get a certificate of substantial completion and an occupancy permit
( Enforceability of covenants in notes may be in question unless there is consideration.  Even if under seal there is the problem that it may be seen that the further acts req’d constitutes a counter-offer

Interim Report Letters   (done to protect against negligence action)

[§5.19]
Initial/Interim Report to Client
76


( Enables lawyer to:
(i) confirm receipt of instructions;



(ii) provide the client with a title opinion premised on completion of registration of all required documents;



(iii) confirm the parameters of the instructions and what performing for fee;



(iv) advise as to a possible conflict situation; and 



(v) advise as to the fees and disbursements to be charged with respect to the transaction 


1.
Receiving Instructions
77



( You will receive first instructions by way of K of P/S sent by realtor- PHONE CLIENT right away.

2.
Title Opinion:  Two fold. Deals with: 1) present status of the title; 2) status of the title when all contemplated registrations have been completed.  Don’t assume old easements don’t materially affect prop.  Provide client w/ any such qualifications.



3.
Parameters of Instructions:  MOST IMPORTANT- allows lawyer to shift the onus to client for several matters.  In the absence of corroborative evidence, crts will usually find in favor of client. 



4.
Conflicts
78



( Lawyer often acts for mortgage company as well- make sure to confirm client’s agreement in writing- HANDBOOK, Chp, 6 App 3- and advise client of any particular req’mts of mortgagee just in case the relations go sour b/w them.

5.
Fees



6.
Conclusion


[§5.20]
Interim Report Letter Checklists:  See Here for all topics that should be covered
78
( Stmt of adjustments and PTT Return can also be sent for the client to execute;
( DON’T SEND MORTGAGE DOCS b/c they must e executed in the presence of a lawyer or other such authorized person
[§5.28]
Insurance and the Mortgagee (Lender)
81


( If you are acting for the lender have to ensure that insurance is in place before funds advanced 


( Get an acknowledgement of coverage from the insurance co- called a “cover note/insurance binder” .   The lender will invariably demand a number of things (see p.82).  


( Since the lender can have no greater rights to the proceeds than the borrower, lender will want a “standard mortgage clause”


( Also when acting for lender, insist that any co-insurance clause attached to the policy be expressed to be to a “stated amount”

 [§5.30]
Undertakings
83


1.
Introduction



2.
What is an Undertaking?





(a) Nature of an undertaking: Personal obligation on lawyer to do or not do something - may be implied or express - not a contractual obligation so no consideration is needed.
4 requirements: 1) made in professional capacity 2) must be clear on its face, but “undertaking” need NOT be used 3) made by lawyer as principal w understanding that personally bound 4) if conditional, all conditions must have been fulfilled
- Good faith is no defense.  Generally, subsequent instructions from client will not override an undertaking previously given by the client’s lawyer. 



(b) Common types: To pay $, held in trust, upon happening of event OR to do and refrain from doing a specific act



(c) Solicitor’s liability: crt may enforce it b/c has jur’n to govern conduct of its officers, civil action for dmgs, prof discipline



(d) Professional responsibilities: HANDBOOK, Ch. 11, R. 7 & 7.1, (undertakings), Canon 4(2): should not give or req undertaking that can’t be fulfilled, & should fulfil all undertakings –PCH Chap 13 – lawyer MUST report another’s breach of undertaking 



(Lawyer’s reputation may be seriously impaired if the solicitor breached an undertaking.


3.
Deemed Undertakings
85



( Deemed undertakings:  HANDBOOK, Chp. 11 Rules 8, 8.1 – 2 types:




(a) when you give a trust cheque there is deemed undertaking that cheque will be honoured 



( unless there are “the most unusual and unforeseen circumstances” - lawyer has to justify this

(b) lawyer for B of property has accepted $ and gets a registerable conveyance from S then deemed to have undertaken to pay the $ to S and complete registration


4.
Basic Practical Rules for Undertakings
( i.e. never give under’g with which you can’t comply with at that very moment or



make it conditional upon your receiving the money; don’t undertake a/t if it’s not necessary; never give an under’g based on performance by some third party; always confirm; always make it self-determining, etc.



5.
Undertakings in Real Estate Transactions

86



( Must know when an application for registration can be withdrawn and by whom. (s.167 LTA)



( You should obtain a payout stmt from the institutional lender and undertake to pay the amount calculated in accordance with the payout stmt on condition that the institutional lender provide a registrable discharge. 
REMEDIES
[§6.01]
Introduction   (real estate is greatest cause of liability for lawyers)
111

[§6.02]
The Solicitor as Witness
111


( In action for collapsed deal, lawyer will most likely be witness so keep good notes 


( don’t swear affidavits or else you can be called to testify - HANDBOOK, Ch. 8, R. 9 – cannot act as counsel if give viva voce evidence CODE, Chp IX Commentary 5.

[§6.03]
Relevant Legal Principles
112


1.
The Enforceability of the Purchase Agreement



( If not enforceable agreement then no foundation for an action 
Req to  be enforceable: certainty of terms, written or other evidence of agmnt (L&E Act s.59), disclosure under RE Act (see p 112)



2.
The Essentiality of Time:    (confirm waiver stmts in writing)______________
112
( An extension of time that merely substitutes a new date for an old one does not amount to a waiver of time of the essence -   - If an extension is granted you should: 1) express that time is still of the essence; 2) put the new date of completion in writing.



( If time is of the essence and both sides fail to perform, then time ceases to be of the essence unless and until one side gives reas notice to the other to perform at a rescheduled time.  



( Where time is of essence, innocent party can: 1) treat beach as ending K and claim deposit; 2) keep K alive and sue for SP



( Where time is not of the essence, innocent party may sue only for damages b/c time stipulation acts only as a warranty.
- party not ready to perform or is cause of delay can NOT rely on time is of the essence



- be aware of casual stmnts that might waive “time is of the essence”

3.
Conditions Precedent (Subject Clauses)
(see p. 8)
113



( S. 54 of LEA allows a party to waive the performance of a true condition precedent if: 1) condition solely for that party’s benefit b) K can be completed w/out fulfillment of condition 3) waiver is made before time stipulated for fulfilling



( If a CP is included in an agm’t for the benefit of one party, that party is under an implied obligation to use its best efforts


4.
Anticipatory Breach
114



( If party A, before completion, clearly indicates an intention not to complete, the party B is entitled to treat him or her as being in default.  BUT party B has to notify party A of the acceptance of the anticipatory breach.

[§6.04]
Remedies of Seller and Buyer
114


1.
The First Election: Affirm or Disaffirm




( If one party is in breach of a condition the other must AFFIRM or DISAFFIRM the K.- generally choice is irrevocable 



( Innocent party’s election ought to be communicated to the other party before commencing a legal proceeding.



( Recission:  An agm’t may be rescinded if a party receives the property in a form that is completely different from what was expected and the property cannot be used for the purpose for which it was intended (ie: uninhabitable). 



(Rectification: crts can rectify contracts (ie: that don’t accurately reflect the oral agm’t).  Due dil is NOT a CP to rectification


2.
Seller's Remedies
115



( Claiming the Deposit: 



( If B repudiates, S can accept repudiation, treat K at an end, and keep deposit - H/w, there is risk that this will preclude S from claiming other remedies- make sure K of P/S allows S to keep deposit while preserving rgt to claim additional damages



( When acting for S, consider developing a rationale for the deposit as a genuine pre-estimate of the S’s actual damages and recite that rational in the K.



( Specific Performance and/or Damages: 



( If B repudiates, S can choose to enforce the agm’t and sue for SP or damages.  The relief sought should include one of the following: 1) SP and damages (one will be chosen at or before trial); 2) damages in lieu of specific performance or 3) CL damages.  - Damages assessed at completion date (not the trial date).


3.
Buyer's Remedies
116



( Demand return of Deposit: this is clearly a disaffirmation of the K so B may be confined to return of deposit.  If S claims he is entitled to keep the deposit, B may claim relief from forfeiture.



( Specific Performance and/or Damages: 



( B can claim 1) spec perform 2) damages in lieu 3) common law damages - B who seeks SP should file a CP to prevent S from selling property.  



- spec perf still possible despite Semelhago


4.
Damages
117



( Damages in ADDITION to Specific Performance: 



( these are equitable damages, discretionary in nature, recoverable in only limited circumstances 



( relate to out-of-pocket expenses- must have been incurred as a result of the defendant’s delayed performance



( Damages in LIEU of Specific Performance: 



( may no longer be a distinction between damages for breach of K and damages in lieu of SP



( theoretically damages in lieu given: (i) if  P entitled to SP, but cannot perform due to circumstances beyond control 




(ii) if court deems award of damages more appropriate than SP



( CL Damages: no limits to CL damages anymore—can be as flexible as equitable damages 



( Statutory Damages: B can get damages for loss of bargain from S who cannot perform because of defect in title [s.37 Property Law Act]



( Liability of Agents and Others:  these people may be liable for failure to disclose latent defects and enviro concerns



( Liability of Municipalities: leaky condo liability for failing to enforce relevant sections of Building Code- negligent inspection of the construction of the building  

[§6.05]
Tender as an Evidentiary Tool
118


( To be able to sue for SP, P must be able to show that he was READY, WILLING and ABLE to complete transaction at appropriate time- so show TENDER as evidence of this—there are sample tender letters (but failure to tender not necessarily fatal) 
Mortgages and Agreements for Sale

[§7.01]
Introduction      (look at ss. 231(1) and (2) of LTA
125

1. Contractual Aspect of a Mortgage (mortgagee = bank)
( A mortgage is a contract so there must be privity  - subsequent Bs are not in privity of K with the lender unless they enter into an assumption agm’t or other agm’t with the lender. 



( S may be released from liability under a personal covenant by operation of law: CL novation or s. 20-24 of PLA (see 140)


2.
Conveyance and Security Aspect of a Mortgage

( All real prop mortgages contain a “grant” of land from borrower to lender – mortgage is a charge on the property



( If the borrower fails to redeem the mortgage, the lender may foreclose on the b’s interest (s.231(2) LTA) 



3.
Mortgages Under the Land Title Act
126



( Under s.224 to 237 of the LTA each mortgage consists of two parts – prescribed form and terms.  If a set of standard terms are used, the B must receive the terms at or before the time the mortgage is executed.  Lender must obtain acknow’mt

[§7.02]
Conflicts
126


( Usually arise when lawyer is asked to act for both B and Lender on same transaction –APPX 3 APPLIES

 [§7.08]
Instructions/Commitment Letter
130
( Lender often forwards the form of the final report it requires- read it carefully at the beginning of the transaction to see precisely those matters on which the lender will require your opinon.  
( Prepare a list of closing documents
[§7.09]
Searches (for LENDER)
130


1.
Land Title Office:  search LTO for encumbrances- ask holders of those encum’s that are to be cleared for payout statements
.  



For non-institutional lenders, in addition to payout stmt, obtain a discharge of the mortgage on suitable undertakings


2.
Company Searches:  if Borrower is co. make sure in good standing; see borrowing powers, who has signing power
131


3.
Zoning and Bylaw Compliance:  check if Lender requires any confirmation of this info in final report



4.
Environmental Enquiries:  lender may ask you to confirm no environ problems –search Contaminated Sites Registry
[§7.10]
Report to Client (LENDER)
131


( Give Lender a report on the results of searches as early as possible and a copy of the plan


( Lender will have to make business decision to see if certain charges can remain on title in priority to their mortgage 


( You should recommend to your lender client not to advance funds w/o an up-to-date survey.

[§7.11]
Survey – Separate Borrower from Lender
131


( lender client will and should require a survey certificate showing boundaries and dimensions of the property, the location of all registered easements and rights of way & the location of all buildings on the lands, may need encroachment agmnt from neighbour.

[§7.12]
Insurance
( Should be adequate insur in place before funds are advanced and should be reviewed by  prof agent
131


( Three matters mentioned in typical insurance instructions: 


1.
Standard Mortgage Clause



( Lender will insist that it be named as a “loss payee” in the borrower’s insurance policy—so if loss occurs lender is assignee of proceeds payable under the policy 



( PROBLEM 1: Questionable w/t lender/loss payee has any right to sue under the owner’s policy.



( PROBLEM 2: is that as loss payee, Lender has same rights as Borrower, so if Borrower defaults and can’t claim under insurance then neither can Lender, so FIX THIS by using the standard mortgage clause, which says that insurance will remain in force for Lender, notwithstanding “any act, neglect, omission or misrepresentation attributable to the mortgagor.



2.
Co-Insurance
132



( By inserting a co-insurance clause, insurance companies encourage the insured to buy insurance up to a percentage (usually 80%) of the value of building- if they don’t, they become CO-INSURERS and have to bear a portion of the loss 



( For example:  ($1,000,000 building insured only for $500,000  (as opposed to $800,000) with $200,000 loss 




( only recover portion of loss: $200,000 ( $500,000/$800,000 = $125,000



( Lender should insist that insurance policy be written without co-insurance OR for a stated amount co-insurance.  The stated amount co-insurance clause is a clause that stipulates the precise amount of insurance that the insured must maintain.


3.
Replacement Cost Endorsement



( When damage occurs the insured gets a choice: 1) take cash, in which case he will suffer the penalty of depreciation OR 2) repair building and get full recovery.  SEE THE CONDITIONS on p.132


[§7.13]
Registration and Advances

133



( Registration is essential to perfect the lender’s security, need do a PRE REG AND POST REG SEARCH


( COMMON PRACTICE in BC to pay out mortgage funds after filing an application for reg but before perfected reg on the basis of a post-reg search - # of pitfalls to this practice, esp that a subsequent application to register a charge or notice may be made which delays completion or effects priority.  ADVISE LENDER of these potential hazards.  

( IMPORTANT: priorities as between registered mortgage holders do not simply arise on the basis of time of registration 


( as between registered mortgages—priority may be based on the time the money is secured or advanced [s.28 Property Law Act].  


( so ensure that funds paid out as soon as possible 


( see what happens when there is a first and second mortgage- second mortgage should contain appropriate clause


( NOTE: Registrar may refuse to register a charge (s.197 LTA) and registrar does not assure enforceability or validity of charges.

[§7.14]
Clearing Title
133


( One of the most important things for Lender’s lawyer to do is to make sure that Lender gets priority they expect 


( See three ways to clear title [p. 133]


( REMEMBER that from prior non-institutional lenders you should be getting discharges in registrable form on the undertaking they will not be used until you are in a position to pay the amount owing. 

[§7.15]
Final Steps ( Having paid off all encumbrances file discharge and request a state of title certificate. 
134
( Forward these along with your opinion and the certificate of title to the client. 
[§7.16]
Problems, Pitfalls, New Developments, and Disclosure Requirements
134


1.
Interest Act, s. 6



( If mortgage is repayable by blended payments of principal and interest then the mortgage doc must show the amount of principal and the rate of interest chargeable- if this not done, NO INTEREST PAYABLE on an y part of principal 



2.
Interest Act, s. 8



( Prohibits Lender from charging a higher rate of interest on arrears than the rate of interest payable on the principal 



( Have to look at effect to see if s.8 contravened: if document says interest at 10% but 7% if paid on time this NOT OK 



( BUT if mortgage provided for payments of principal during the term and for interest to accrue only after maturity and default, such a provision does not contravene s.8. 



3.
Interest Act, s. 10
135



( If RE mortgage provides that it cannot be redeemed until more than 5 years after its date then at any time after the 5 year period expires the borrower may pay off the full amount owing together with 3 months further interest 



( Note: only applies to RE, does NOT apply to mortgages of a company, must be LONGER THAN 5 yrs


4.
Assumption and Novation 



( At CL , new buyer does not assume mortgage debt unless enters into assumption agmnt w lender 
- orig borrower not released from obligation unless released  or novation (see p 136) has occurred
- BUT under PLA Act, orig borrower relieved if: 1) req approval of buyer w/in 3 months (can’t be reas refused) AND 2) lender does not approve w/in 3 months


5.
Criminal Code, s.347
136



( 60% interest is criminal rate- usually not prosecuted- crts usually sever interest and allow lender to still recover principle



( Most reported cases involving s.347 are in civil court to show that the transaction is illegal and therefore void.


6.
Mortgage Brokers Act
137



( Mortgage brokers (person who lend more than 10 times a year) must provide written disclosure to Bs of any “bonus, commission, discount, finder’s fee, brokerage fee, or amount of a similar kind by whatever name called” and disclosure of interest, appraisal, survey and legal fees 



( s.16(3) allows Borrower to rescind agreement not later than 48 hours after signing mortgage or receiving disclosure



( If no disclosure statement is provided, the Borrower can redeem mortgage



( no disclosure req for industrial or commercial mortgage if more than $50,000 advanced 


7.
Bank Act



( Regulates interests and charges on loans.  Cost of borrowing and right to repay generally must be disclosed by banks



8.
Property Law Act: s.33 



( If Borrower asks Lender, in writing, to supply a statement, then lender must set out:



(i) the amount payable under the mortgage to obtain its discharge; 



(ii) the balance payable on the mortgage on the date stated in the request; and 



(iii) if applicable, a statement of the terms on which a discharge will be granted 



9.
Consumer Protection Act ( contains certain disclosure requirements similar to Bank Act.  However, for other than unconscionable transactions, the CPA doesn’t apply to mortgage transactions.  



10.
Priority of Statutory Liens Over Mortgages
138



( Example: unpaid wages is lien that takes priority over a mortgage of, or debenture charging, land that was registered in the LTO.  The priority is limited to money advanced after the judgment for nonpayment of wages was registered.  See also priority of Worker’s Comp, Bankruptcy and Insolvency Act, Corporation Capital Tax Act and Strata Property Act liens.

[§7.23]
Equitable Mortgages

( Created by: 1) pledge of duplicate 2) mortgage of equitable interest 3) defective mortgage instrument 4) agmnt to provide mortgage

141
( The mortgaging by the holder of an equitable interest, (i.e. subsequent mortgage, or mortgage by a buyer under an agm’t for sale) is the best way to get an equitable mortgage b/c it is the only one that can be reg and receive the protection of land title system – holding a duplicate title prevents owners from transferring title
( Lenders should try to get legal mortgages instead of equitable ones.
 [§7.26]
Mortgage Remedies – remedies avail to lenders
143


1.
Action on the Personal Covenant



( As soon as there is default, Lender can bring action based on covenant alone, or join it with foreclosure



( Upon default Lender can exercise acceleration clause- borrower may be able to get relief from acceleration if 1) borrow has substantial equity in property 2) security is intact and 3) default is not wilful



( If Lender gets an order absolute for foreclosure then can’t enforce personal covenant of the Borrower to pay



( If Lender wants to preserve the jud’mt, Lender must proceed by way of Judicial Sale rather than order absolute.  



2.
Action for Foreclosure: Lender’s summary remedy and extinguishes borrower’s equity of redemption. Generally foreclosure proceeding is brought with an action on personal cov, a claim for sale, a claim for possession or appt of receiver, and costs 



3.
Judicial Sale: only in the context of a foreclosure or other proceeding will the court order the sale of real property 



4.
Contractual Power of Sale



( Usually lender given contractual power to sell property if default but this is unenforceable before the redemption period expires —judicial sale remains more attractive remedy 


5. Possession: mortgagee can gain possession if there is default and be liable to account to mortgagor for monies received, such as rent, etc.



( Mortgagee in Possession:  Has the rights of an owner, subject to mortgagor’s rgt of redemption and rgt to an accounting 



( Appt of Receiver:  All mortgages should provide for the appt by the mortgagee of a receiver but this remedy is rarely used.  The majority of mortgagees prefer the protection of court appointment. 



6.
Distress: seizure of goods/chattels of B if there is default – right to distrain MUST BE MORTGAGE AGMNT- unusual in BC 
144

[§7.27]
Title Insurance
144
( # of Lenders are using title insurance for mortgage refinancing.  This is being reviewed by Law Society and CBA

tax aspects of real estate transactions

[§8.01]
Introduction
174

[§8.02]
Principal Residence
174


1.
Principal Residence Exemption: Cdn residents can sell ONE principal residence per year with no CG tax if the principal reason for acquiring the property was not to derive income from it. – must have been res in Can throughout ownership –princip residence test is an annual one & incl. spouse or child -  incl land necess for use and enjoy of housing unit




( Certain types of trusts also qualify for principal residence exemption 


2.
Partial Exemptions




(only allowed exemption for years when res in Can -  if property was principal residence for some years and not for others, or if taxpayer resided outside Canada in any of the years he owned the property then total gain is divided into portion that is exempt and a portion that is taxable 


3.
Change in Use of Property
175



( Generally a change in the use of property (ie: from principal residence to rental property) triggers a DEEMED DISPOSITION at FMV 



( can elect in the tax year that the change occurs to defer the deemed disposition for 4 years SO rental property remains as principal residence.  [Note: 4 yr period may be extended indefinitely in some circumstances- ie: relocation due to employ’mt]


4.
Transfers Between Spouses or Common-law Partners




( If house transferred between spouses through roll-over  (tax consequences are deferred) then the principal residence exemption follows transfer.  [Remember always to consider attribution rules when property is transferred b/w spouses]

[§8.03]
Non-Resident Seller
176


( Non-resident S has to pay tax ahead of time to get clearance certificate


( If S doesn’t or if sale price exceeds the amount fixed in the certificate then B may be liable to pay tax (up to 25% of the price of the property; 50% if the property is depreciable).


( To AVOID LIABILITY, B should get statutory declaration from S that they are Canadian resident 


( If S is Non-resident then B should make sure to get certificate from S or holdback.  (Note other points at p.176)
( If S in non-resident and property is there is an inter vivos gift or a non arms-length dispo, same rules apply and property treated as if it were disposed of at FMV

· No money comes into the lawyer’s trust account from an assumed mortgage. 

· Assumption agm’t does not get registered. 

· When application for registration is actually entered, registration is perfected.

