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COMPANY Law
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Organization of a Business

[§1.01]
The Unstructured Business: a person carrying on business by themselves is called a sole proprietorship; if person’s business is trading, manufacturing or mining and name is not their own, it must be filed with the registrar [same for a company]; if 2 or more people carrying on an informal business, then it is a partnership [“2 persons carrying on business in common with a view to a profit”] – if a person receives profits they are deemed a partner unless shown otherwise
1
[§1.02]
Choosing a Business Structure: 3 objectives: limited liability, optimal tax position, control of all major decisions. (note always a balance as none of the options allows all three to be maximized)
2
[§1.03]
Sole Proprietorship: ADV: simplest form, inexpensive, only proprietor can bind the SP, proprietor can write off tax losses of the business personally; DIS: no limited l/b, only the proprietor can write off losses and only prop is in a growth position
2
[§1.04]
Partnership: simple form; good idea to have a pshp agmt; see PSHP ACT for the rules; ADV: all partners share in mgmt and losses can be written off by partners personally; DIS: major l/b on partners b/c one can bind all and losses shared by all; transferring p’ship interest can be difficult
2
[§1.05]
Limited Partnership: look to PSHP ACT; these do not arise except under statute; 2 types of partners, general and limited; generals run the pshp, and ltds are mainly investors and their l/b is limited to the amount they have invested; ltds cannot have a role in mgmt; they must file under s51 of Pshp Act with a ltd pshp agmt; DIS: people may not want to deal with the pshp, lts partners can have no control and gen ptners have no ltd l/b; can write off losses against personal income, like under pship.
3
[§1.06]
The Corporation: distinct legal entity created by statute; more expensive
3

1.
Immortality: goes on forever potentially whereas a pshp dissolves upon one partner leaving
4


2.
Limited Liability: people investing in the corp are only liable for their investment; although often principal SHs are required to sign guarantees
4


3.
Transferability of Shares: easy to transfer whereas interests in a pshp are not
4


4.
Separate Legal Entity: corp can do anything a person could unless specifically limited (any limits would be in memorandum).
4


5.
Capital: easy to raise capital
4


6.
Tax Advantages: can have preferential tax treatment, but business losses cannot be written off personally by SHs
4


7.
Rights and Remedies of Shareholders: SHs can participate by electing Ds; minority SH protection remedies
4

[§1.07]
Jurisdiction of Incorporation: can incorporate prov or fed
4

[§1.08]
Choice of Jurisdiction: FED: can operate throughout Canada, must register in prov as an extraprovincial corp which is an additional expense, prov laws cannot discriminate against a fed co, but fed must comply; PROV: can carry on business in prov, but to move must register, it is restricted to provincial objects, Company Act sometimes is more strict than CBCA(liability of directors, residence requirements, financial disclosure, meetings of directors, inspection of corporate records, special resolutions, share issue/transfer), time may be a factor for dealing (Ottawa vs. Victoria)
4
[§1.09]
Federal Corporations
5

1.
Canada Business Corporations Act (CBCA): all powers of a natural person (except can’t be a loan company)
5


2.
Canada Corporations Act (CCA): CBCA superseded part 1, but part 2 still governs cos with religious/philanthropic, charitable etc purposes
5


3.
Special Acts of Parliament: those types of cos that can’t be incorp under CBCA s.3(4)
6


4.
Bank Act: all are federal
6


5.
Trust and Loan Companies Act: for federal loan and trust cos.
6


6.
Railway Act: applies like Company Act to railway cos.
6


7.
Pension Fund Societies Act: provides for incorpor.
6


8.
Others: such as a board of trade
6

[§1.10]
Provincial Corporations (British Columbia)
6

1.
The Company Act: principal provincial statute
6


2.
Society Act: for non-profit societies – see list
6


3.
Special Acts of the Legislative Assembly: school boards, drainage, sewage, disposal boards, parks, religions, professional bodies, schools, unions, universities, colleges incorp by public act
6


4.
Financial Institutions Act: trust cos, credit unions, insurance cos
6


5.
Cooperative Association Act: cooperative businesses of 3 or more some areas restircted, how to set up on pg7
7


6.
Railway Act: for railways and their tolls etc
7


7.
Others: things like strata, cemetery etc
7
[§1.11]
Methods of Incorporation
7


1.
Letters Patent: not here (PQ, PEI, NB)
7


2.
Registration of Memorandum and Articles: (BC, NS, Nfld) these cos only have the powers given to them in their memorandum and articles and often do not have the capacity of a natural person but only those given by statute and the memorandum, Acts of the company in excess of these are considered ultravires and are nul and void, BUT in BC the Company Act s.21 sets out that they have the powers and capacity of a natural person, although there can still be limits through the memorandum.  Note however, tat an act will not be invalid meerely because it contravenes these restricitions.  Memebers can apply to court to prevent a company from exceeding its memo authority.
7


3.
Filing of Articles of Incorporation: ONT, ab, sk, mb/CBCA companies (ultra vires doesn’t apply)-always natural person powers.
8


4.
Statute: same position as an registration company subject to ultra vires
8

Company Law in British Columbia

[§2.01]
Reporting Company: s.1(1) definition – any co incorp that has securities on the stock exchanges or is ordered to be a reporting company; there is also a deal with the 1973 statute, see Blue on page 9 for other examples.
9
[§2.02]
Non-Reporting Company: not defined but by default is not a RC [synonomous with private company]; or a company that has received an exemption..they do fall within the Securities Act, although excemptions of it usually.)  Excemption depends on closed circle and public’s need to know.
9

[§2.03]
Consequences of Being a Reporting or Non-Reporting Company: all cos must have at  least one Director, but a RC must have three, must give early notice of elections, special disqualifications, etc. & RCs have greater reporting requirements (like auditor and comparative financials); NR companies must provide pre-emptive rights on share allotments, they can dispense with AGM’s and Auditors.(how in Blue on 10
9
[§2.04]
Further Considerations: contents of financial statements for reporting companies set out in s.175 and see s.210 for allowing investigations
10
Incorporation Procedures liST IN BLUE ON 11

[§3.01]
Guidelines for Approval of Names – SEE LISTS IN THIS SECTION
11

1.
Reservation of Name: s.15(a) can reserve for 56 days company act co, extraprov co, or change of name; check name and apply w/ fee
11

2.
Form of Name: distinctive element, then descriptive element, then corp designation: ex. ABC Muffler Service Ltd – s.16(1): words or abbreivieations; can also get a number name (123456 BC Inc.)
11

3.
Registrar's Discretion as to Names: s.17 if the registrar disapproves, then no go and registrar can give reasons in writing and order the name changed (needs good and valid reason to disapprove)
12


4.
Name Approval Procedure: names are checked against the corp name register; certain book (see list) should be checked before application made; if name is likely to confuse or mislead the name will not be approved; one word names generally not OK (although they can be if they are trademarked); can’t put a distinctive name with a well known existing name to make it OK; surnames are acceptable names; numbers can be used but only if there is a distinctive elements also and if there is a year, it must be the year of incorp or when co started business
12

5.
Extraprovincial Names: special rules and sometimes similar names allowed w/ an undertaking not to sue if someone else incorporated with a similar name
13

6.
Name Not to Suggest Government Connection: can’t use the word “Government” or similar words (sometimes “BC” OK for affiliates) (list on 13); words will be deleted; BC ok at end just before ltd, corp, inc etc or in brackets.
13

7.
Name Not to Suggest Connection with Crown or Royal Family: need authority to use
13

8.
Name Not to be Objectionable on Public Grounds: can’t be vulgar or racial or obscene or use the name of a public figure or political party or leader
13

9.
Well-Known or Established Names: well known like COKE or XEROX
13

10.
Identical or Similar Names Not Available: s.18 power of registrar to require a co to change its name if identical or likely to confuse or mislead: gives lists of descriptive names so that if distinctive similar, they will be changed (list on 14)
13

11.
Statutory Prohibitions or Restrictions on the Use of Words in a Company's Name: certain statutes prohibit the use of certain words – see list
14


12.
Miscellaneous Restricted or Prohibited Words: words that require approval (list)
14

13.
Internet Names: if on the net, must have a internet name (ie .com)
16
[§3.02]
Memorandum: one or more people subscribing their names to a memorandum can form a company s.5(1) (the most fundamental step in BC)
16

1.
Content Required: s.5(2) certain info required, incl name of co and authorized capital (in BC can’t be unlimited!), number of shares authorized, par value or a stmt that shares are without par value; any classes of shares with the restricitions that are on them if any (this could also be in the articles); must also specify restrictions on the business
16


2.
Form of Memorandum: s.5(2) sets out requirements
16

3.
Subscribers: s.5(1) by subscribing names and complying with act, one or more people become a co.; each member must agree to be a member; the subscribers are also the first Ds so consider D requirements like residency (ss.109, 110(1) and 114(1)); should list full names, resident address, occupations etc.
16
[§3.03]
Articles: s.6 requires arts to set out the rules of the conduct of the company, s.7 – arts must be signed by every subscriber; the articles in Table A of the first schedule of the act may be adopted in whole or in part – see list for things in articles on pgs 16-17 (Blue)
16
[§3.04]
Registration: must forward the mem, arts, notice of offices and fees to the Regitrar of Companies, s.8; the Registrar then issues a certificate of incorporation and can ask for corrections (ss.9-11)
17
[§3.05]
Post-Registration Procedures:  (see list of things to be doen so as to organize co for carrying on business on pg 17) SH subscribes, co allots, SH pays, co issues
17

1.
Initial Proceedings of Subscribers: allot and then issue the shares to the subscribers set out in the mem; note that they must be paid in full before they are issued; replace subscribers with continuing Ds (must agree in writing before election or be present at meeting and not refuse), and a subscriber can be a permanent D; if the subscriber resigns, it is effective as of date of arrival of resignation at reg. Office or the date specified, s.130(2); written resolutions required if no meetings, s.125
17


2.
Initial Proceedings of Continuing Directors: approve allotment of shares and issue of share certificates; appoint officers, fix a quorum, determine fiscal year end and confirm records office address, consider s.41 pre-emptive waiver from subscribers
18


3.
Initial Proceedings of Members: set hours of inspection at records office, s.164(5) by ordinary resolution, if waiver of auditor reqs there needs to be written waiver from all holders of issued shares.
18
Share Capital and share rights

[§4.01]
Introduction - Special Share Rights and Restrictions: share rights are contractual and come from the articles and memorandum or the Act.
19
[§4.02]
Kinds and Classes of Shares: “Authorized Capital” is set out in the mem and sets out the aggregate number of shares and # of shares of each class and series that the co may issue (s.19(2)) as well as their type [ie par value? Name?]; can have both PV and NPV shares, but they must be in different classes; PV have a minimum price; s.43 all shares must be fully paid for at the time they are issued; must set out if they are voting and also the characteristics of the shares, memo should set out different classess if there will be any and must set out the rights of the classess; possible rights on page 19
19
[§4.03]
All Shares are Created Equal, Or Are They?: if no special rights or restrictions attached, shares are presumed to be equal; keep in mind if a share has a preference, that is the extent of that right [if if they get set divs, that is all they get even if the co does well] although this is questionable upon winding-up
20
[§4.04]
Special Rights: these can also be agreed to through their inclusion in the articles or by way of a voting trust or a SH agmt; COMMON RIGHTS: voting, participate in profits, participate in capital assets upon winding-up, priorities or prefs over income, preemptive rights, rights of redemption/retraction, rights of conversion (listed on 20)
20
[§4.05]
Voting Rights: s.161(c) unless otherwise stated, all shares get to vote at the general meetings, at one share one vote; it is possible to restrict the circumstances when a share can be voted; in BC non-voting shares can be called common; even if not voting shares, they can vote at meetings of their class when the statute requires
20
[§4.06]
Participation as to Income: can be excluded totally or limited to a fixed return; however dividends are only paid once the Ds declare them and a SH cannot force them unless clear wording to this effect, and if they do force them, then they can only be paid if no solvency problem; Ds cannot declare if the co is insolvent or the divs would render the co insolvent (s.127(1)(c))
21
[§4.07]
Cumulative and Noncumulative Dividends: “cumulative” a D must make up for “missed” divs of previous years to that class before paying out to the other junior classes; divs are presumed cumulative unless clearly stated otherwise
21
[§4.08]
Participation as to Capital Surplus: if nothing noted, SHs all share equally; generally PS are restricted to their amount and CSHs get the benefit of the increased profitability
21
[§4.09]
Preemptive Rights: s.41 Ds are required to offer the shares pro-rata to the existing SHs before issuing the new shares where these exist.  They do not exist unless stated to for reporting company, do have to offer for non-reporting company.
21
[§4.10]
Redemption and Retraction: redemption (co require SH to sell) and retraction (SH requiring the co to buy back the shares unless otherwise in constitution); redemptions have restrictions, but should generally be carried out pro rata (s.236-237)
21
[§4.11]
Repurchase/Convertibility: unless redemption specified, a BC co is prohibited from acquiring shares in its own capital unless the mem or arts authorize repurchases, s.235 CA (not so under s.34 of the CBCA where they can always do it unless otherwise specified)- can not do if would make it insolvent and generally offer must be made ratably; convertible shares are those which can be converted at the option of the co or the SH into other classes of shares or even into debt 
22
[§4.12]
Variations/Abrogations of Special Rights and Restrictions: if direct variance or aborgation of rights the Acts require that ¾ of the class approve the change (Section 227 of Co. Act provides that when 10% or more of SH of affected class vote against resolution under s.225, may apply to court to set res aside or to have shares bought out).; the rights and restrictions constitute a contract; see ss226-227 for when a SH does not approve of a resolution and the remedies available to set it aside or exit the co; to be protected put a restriction on the Ds that they can’t issue shares that take priority to those already issued without approval. –the rule is prejudiced or interfered with rights
22
Corporate Governance: how companies are run and the duties and responsibilities of those who run them

[§5.02]

Management of the Company (Directors)
30

1.
Control of the Corporation: generally, s.117(1) set out that Ds run the co and SH’s control is limited to changing Ds (s.130(3))
30
2. Directors:

a. Election or Appointment of Directors: Subscribers are the first directors, thereafter, the D’s are elected or appointed according the to the procedure set out in a company’s articles (s.110(2)); a D must consent to act s.112(1)(a) and (b); Ds can add additional Ds between meetings under certain circs, s.110(3) and remaining Ds can fill casual vacancies s.131(1); for NONRC, the members can elect the Ds in writing instead of a meeting and the D acts for the term in the arts; a notice of change of Ds must be filed with Registrar, ss.113-132, for reporting there must be 56 days notice in the newspaper
30

b. Number: s.108 non-reporting, at least one, RC, at least 3
31

c. Residency Requirements: majority must be ordinarily resident in Canada and at least one ord. resident in BC, s.109 although s.124 says that D’s acts are still valid even if their position is somehow defective
31

d. Disqualification of Directors: s.114 can’t be a D if: under 18, mental infirmities, corps, undischarged bankrupts, and those convicted of certain offences
31
e. Improper Election or Appointment: if a D ceases to meet the s.114 qualifications, the office ceases as per s.130(1)(c); see also s.115 share requirements and acts of Ds being valid despite D invalidity, s.124.
31
f. Term of Office: governed by articles (usually till next agm)

g. Resignation: must be in writing & delivered to co’s registered office, only effective on date received at the registered office

h. Removal: specified in articles or by special res of SH (s.130)
31

3.
The Powers of Directors: s.117 sets out the Ds power to manage; s.146(2) of the CBCA allows for a unanimous SH agmt – Company Act does not! [if Shs usurp D powers this way, they are subject to the same duties and l/b of the Ds and the Ds are relieved in these areas (although they are still responsible for areas not enumerated); powers are also usurped if a receiver-manager is appointed to the extent of the appointed power
31
4. Officers: every co. must have a pres & secretary that are two different people unless co only  has one member; election & appointment of officers is within the power of the Directors unless the articles specify otherwise (s.133.4); Same liabilities and rules for indemnification as D’s; s.118 & 135 impose good faith, honesty, best interests must disclose any cnflicts, officers are fiduciaries etc. 
32
5. Insiders: includes any director or senior officer, person who owns 10% or more of the company’s shares, the company itself, and every director and officer of a corporation that is itself an insider.  Insider reports that disclose trading in share are required for reporting company’s only.  Insider may be required to compensate any person who suffers direct loss due to the insider trading (s.129)
32
6. Residual Power of Shareholders: 
a. Pre-emptive rights on share allotment: Ds can’t automatically issue shares where BC nonreporting company, consider s.41 (CBCA corps do not have automatic preemptive rights unless given by articles) – there are ways around this by timing the allotment and issuance of shares; s.126, Ds cannot dispose of all or substantially all of a co’s assets without SH approval by special resolution [considered quantitatively and qualitatively]
32
b. Disposition of a Company’s Undertaking: s.126 Co. Act provides D’s shall not sell, lease, or otherwise dispose of all or substantially all of a company’s assets without approval of members given by special resolution
33

7.
Director’s Meetings: s.125, Ds can pass a D resolution without a meeting of the SHs if all Ds consent in writing; a quorum can do this, but there must be an actual meeting and minutes should be kept; s.125(3) written resolutions become effective on the date the last director signs and a resolution only speaks from the day it is actually passed, s.125(2) Ds can hold a conference call by telephone

[§5.03]
Duties and Liabilities of Directors and Officers
34


1.  What are the Duties? s.118 – each D must act:


a. Honestly
34

b. In good faith and in the BIOTC and this includes the fiduciary duty and loyalty – can’t act in self-interest nor can he usurp a business opportunity and the D must report to the co any info that would affect the co in an important way (must disclose interest) – if a D does something lacking bona fides or in their own interests, they may be sued for breach of contract and be personally liable
34

c. must exercise the care, diligence and skill of a reasonably prudent person: make inquiries which a person of ordinary care in that position or in managing his own affairs would make – DILIGENCE (list on 34-35)
34

i. a D could be liable for things done in meetings if they do not attend; s.127(6) sets out that if the D is not present at the meeting he must dissent within 7 days of hearing of it

ii. a D will not likely be not liable for acts of other Ds if they did not participate

iii. a D can rely on Os but must be cautious; s.127(9) allows the D to rely on  certain persons as well as financials represented to him by an O, although the D should still gain and examine the financials b/c the D must be cognizant of the business as a whole

iv. If the D is satisfied as to an experts skill, they can rely on them
35
d. SKILL:

i. The reasonably person must possess the skill and knowledge of the person being compared (so being sub standard does not help you – what skill you should have!)
35
2. To Whom are the Duties Owed?: Ds owe a fiduciary duty to the co although they may owe more duties due to recent case law (the old position is only eroded, not removed)

a. Shareholders:may owe duties to the SHs for wrongs done to the corp or misuse of corp assets.
36
b. Creditors: in limited circs like making of certain kns (s.122 of Co Act requires D’s to disclose interest in Kn’s – creditor may apply to court to stop co. from entering into contract or to set aside etc)
36
c.  Employees: for 2 months wages and salaries under the ESA, s.96 or for their injuries, generally not personally liable
37
d. Government: under: corp statutes, securities act, criminal code, or others where directors and officers can be liable as though they personally had committed the act.
37
e. The public in some limited circs (insider trading, pollution etc)
37
3. Avoiding the Duties: 

a. Nominee Director: It is irrelevant how extensive a D feels their powers are, they must always be diligent and can’t claim they have limited powers unless a CBCA corp with a USA that relieves the responsibility
38
b. Doing Nothing: D must actively dissent upon learining of actions which they do not approve b/c otherwise if a causal link can be shown b/tw the inaction and damage, they may be liable; can thus escape through notice of dissent
38
c. Agreement: s.119 states neither a contract, memorandum, articles or anything relieve D from duty to act in accordance with the Company Act nor from liability for breaches of duty, negligence, or breach of trust
38

4.
Prohibited Resolutions: Ds become liable for losses or damages suffered if they vote for or consent to certain resolutions set out in s.127 unless they enter a dissent as per s.127(4) – but they can’t dissent if they voted for the resolution (Seelist on 38)
38

[§5.04]
Conflict of Interest :biggest area of trouble
39

1.
General: if there is a personal interest conflicting or where their interests may possibly conflict with the cos – note it is whether reasonable person would percieve that a situation gives rise to a reasonable and sensible possibility of conflict.) (who they are bound to protect), they have requirements or else they may be required to account – the EXISTENCE of a conflict makes the duty arise; There are three general types of conflict, general, collateral purpose and corporate opportunities: Examples of conflict: the D personally competes, is a D of 2 competing cos, when not motivated by the BIOTC, or when they are motivated by a collateral purposes (coll pur doctrine), or when the D appropriates an opportunity that should have gone to the co. (corp opp doctrine)
39


 2.
 Disclosure & Ratification: D won’t have to account for profits or gains in kn that they had an interest in if they follow disclosure steps in s.120-3 of Co. Act (s. 120 CBCA); Under Co. Act, D must disclose all interest, whether direct or indirect, whereas, under CBCA, only needs to disclose interest in material kns or material transactions (if not disclosed, parties, including creditors can complain under s. 122)  In the company act look to the articles for director vote procedures where the director has an interest.  Director must stil place interests of the company ahead of his own.  Note that any interested person including the creditors etc may complain.  (See the list of steps on PG 41 for opportunity taking)
39

[5.05]
        Protection from Liability: 
41


a. Due Diligence: to defend, D’s must show they were duly diligent (bop) which means, reasonable care

b. Indemnification: s.128 of Company Act: permissive, therefore company not obliged to indemnify; court approval mandatory; director eligible for indemnity only if acted honestly & in good faith & with view to best interests of co; CBCA s.124 has the right to indemnity in certain situations
41
c. Insurance: s.128(4) Co. Act & s.124(6) CBCA- Co Act allows company to purchase insurance for directors.. In BC this includes breaches of statutory fiduciary duty under s.118, but the CBCA does not permit insurance for that purpose. Policies generally have broad exclusions for secret profit etc. (list of practical limitations imposed by insurers on pg 42)
42
d. Resignation: does not allow D to escape liabilty for things that have already happened

e. Trust Funds: if funds established early enough, D may be able to avoid Employee claims upon insolvency, 
43
f. Relief from Court: s.202 deals with a proceeding against a D where may be liable for negligence but appears they’ve acted in good faith – court may relieve them from liability in some cases
43 






 [§5.06]
The Lawyer as Director
43

1.
Duties: a lawyer is deemed to have higher skill and thus the reasonable person burden is higher for lawyers in areas where they have special expertise
43

2.
Conflicts:director loyal to board, lawyer loyal to management: likely a conflict to be a lawyer and D for a co b/c you are guided by different interests – this is not expressely forbidden by the Handbook (check ch.7), but often the professional opinion will come in and blur the judgment
44

3.
Loyalty: lawyers owe loyalty to mgmt, but Ds owe it to mgmt and the SHs, CRs, ees 
44

4.
Use of Confidential Information: neither can use
44

5.
Privilege: If info received as a lawyer then privileged but if lawyer is acting as a D the info received then is not
44
Corporate Finance

[§6.01]
Introduction to Methods of Finance shareholder loans, sharepurchase and corporate borrowing (and profits retained)
47
1. Shareholder Loan (Debt Finance): principal Sh loans the co the money and subscribes for shares at a nominal value; 

a. ADV: easily repaid, ranks equally with other unsecured CRs; 

b. DIS: usually no interest is initially paid, question of interest gained from outside lender and paid to the co not being deductible on the person who loaned because only deductible on loans made for the purposes of earning income and hard to argue this if there is no interest being paid UNLESS the co uses it to earn income, the co has tried to borrow itself to no avail and no undue tax advandage is given to the co or the SH, and finally there is a risk the loan wn’t be repaid 
47

2.
Share Purchase (Equity Finance): co issues shares to purchasers for money; ADV: interest on a loan for buyer will still be deductible,  b/c the purpose is to earn $, DIS: $ paid for shares is not as easy to repay, SHs rank below unsecured CRs and there are TAX considerations – ie if the shares are bought for more than the “paid-up capital” then the Sh is deemed to receive a dividend and the PUC is decreased
48
2. Corporate Borrowing: best if a co will loan $ to the corp without any personal guarantees, provided there are no restrictions in the incorp docs; there are 2 options:

a. Direct loan to co with a SH guarantee: only co can take interest deductions

b. Direct loan to SH and then make a SH’s loan or buy shares: the individual can deduct
48

4.
Procedural Aspects – Overview
49
[§6.02]
Issue of Shares:
49

1.
Initial Proceedings: affected thru a Ds resolution either in writing or by a meeting of the Ds
49

2.
Kinds of Shares: s.19 PV or not, s.20 different classes of shares – very wide scope, but if the shares are “preference” a preference must be apparent
49

3.
Share Registers and Certificates: s.65+, register of allotments, register of transfer and register of members; s.52 – a share cert is evidence of ownership, but entry of the name in the register is the way to become a member and s.48(2) prohibits the issue of the cert until the name has been entered, s.48(1) every member is entitled to a share cert
49

4.
Form of Share Certificates: a cert must have on it a “statement” or a “legend” which set out rights and restrictions
49

5.
Dating of Share Certificates and Other Formalities: s.51 – state date the cert was issued, and the share cannot be issued until the appropriate officer has signed, s.53
50

6.
Lost Share Certificate: s.54 can replace with evidence of loss and indemnity as required by articles
50

7.
Price for Shares: s.43(3) share cannot be issued until fully paid; is not fully paid for until the co has received full consideration for it in cash, property or services – this is equal to the PV or if NPV then the price determined by the Ds as per the mem or arts and if no provision for Ds to do this in the mem or arts, it is determined by special resolution of the SHs – if the Ds issue before full consideration is received, then s.45 makes the Ds personally liable for any loss
50

8.
Non-Cash Consideration for Shares: s.43(3) requires a value set by the Ds for the property or services be no more than fair market value and must be fully described
50

9.
Limitation of Liability: s.55(1) l/b limited to amount paid for shares
50

10.
Payment for Shares/The Paper Trail: make a good paper trail showing that full consideration was received..SHARES MUST BE FULLY PAID FOR BEFORE THEY ARE ISSUED
50

11.
Partly Paid Shares: s.56/57 – could be partially paid for before 1973
51

12.
Commissions and Discounts: s.47(2) cannot be issued as a commission in consideration of a person getting people to subscribe in the co.
51

13.
Restrictions on Subsequent Allotments: before distributing more shares, consider preemptive rights (s.41) or to get a waiver of this right from SH but this cannot be a blanket waiver – only good for the one specific transaction
51

14.
Transfer of Shares: share is transferable according to articles in BC, according to CBCA or USA or articles if CBCA; consider before transfer if articles restrict although s.58 sets out that share is transferable; s.59 requires a proper transfer to be effected and delivered to the co for the transfer to be effective; s.62 requires co to enter the transferee on the registers
51

15.
Restrictions on Share Transfers: often in non RC to protect other SHs – found in the articles
51

16.
Transmission: an involuntary transfer of shares after death or bankruptcy of a SH
52

17.
Conflicts: be careful not to oppress minority SHs
52


[§6.03]
Borrowing and Granting of Security
52

1.
Introduction: desciribes lawyer duties for lender and borrower
52



2.
Capacity to Borrow: s.21(1) every co has the powers of a natural person and that includes borrowing powers BUT s.22 allows for restrictions to be placed in the mem on the busines to be carried out and powers; and ss.102 and 103 place restrictions on the co’s ability to make loans or provide guarantees or furnish other financial assistance
52

3.
What the Lender's Lawyer is Looking For: searches of the property – encumbrances?, check the mem and arts to see restrictions (see list on 52-53)
52


4.
Opinions: this is usually prepared by the lenders lawyer for borrowers lawyer to sign to say that the co is valide and in good standing and has the power to enter into the agmt and all security done
53

5.
Registration of Charges: PPSA – this is a notice registry in that it provides notice of claims – consider PMSIs because they allow new borrowing
53

6.
Register of Debentures not really used now that there is the PPSA.
53
[§6.04]
Restricted Transactions/Loan and Financial Assistance
54

1.
Introduction (no financial assistance, guarantees, repurchase and redemption provisions.



2.
Reasons for Restrictions: those lending money to co/investing must be protected from co embarking on trans that are not undertaken for the purpose of earning profit
54


3.
Authority for Purchase or Redemption of Shares: a co may only redeem shares IF the shares have a right of redemption attached OR the co is authorized by its mem or arts to purchase back its shares (of course must meet solvency test too)
54

4.
Solvency Test: s.236 prohibits redemption, purchase or other acquisition of shares if the co is insolvent or if these actions would render the co insolvent; the court can determined under s.236(2) whether a co is insolvent and this is also defined in s.2 – apply the solvency test at the date the agmt was made and the time of performance, insolvency is the inability of a company to pay its debts as they come due.
54

5.
Requirement to Purchase Pro Rata: s.237(1) requires that an offer to purchase must be made pro rata to all SHs in that class unless made thru a stock exchange or as part of an employee stock plan; s.237(2) says pro rata unless in mem or arts otherwise BUT if not a redemption, the co cannot use mem and arts to contract out 
54


6.
Provision of Financial Assistance and Guarantees: see ss.102 and 103
55

7.
Section 102: prohibits giving of financial assistance if at the time of giving it the co is insolvent or will become insolvent – ABSOLUTE PROHIBITION – if s.102 is contravened, Ds can be personally liable under s,127 –so if a D suspects they can apply to a court to determine under s.236
55
8. Section 103:prohibits giving of financial assistance either directly or indirectly by way of loan, guarantee or security in 3 circs: 

a. for the purchase or subscription of shares [of the co] or debt obligations carrying a right of conversion, 

b. on the security of a pledge of or a charge of shares 

c. OR in any other case unless the Ds are satisfied that it is in the BIOTC – Ds are allowed protection under the business judgment rule, but there must be reasonable grounds for believing it is in the BIOTC SEE 55-56 FOR HOW THE SECTION WORKS
55


9.
Exceptions to the Financial Assistance Restrictions: 3 following exceptions to s.103 prohibition #10-12 below
55


10.
The Employee Stock Purchase Exception: allow co to set up means for ees to buy shares thru a trust or financial assistance s.103(2)
56

11.
The Acquisition Exception: s.103(3) a nonRC may give financial assistance to a person acquiring shares  if after the acquisition the person would own not less than 90% of the shares issued under each class – this can trigger a right of dissent under s.207
56

12.
Related Company Exception: s.103(5) a wholly owned sub can gove financial assistance to its holding co and a holding co to its WO Sub, from one sister to the other, and from the WO sub to the owner
56

13.
Saving Provision: s.104 – a bona fide purchaser for value may enforce the co’s obligations
56

14.
Planning Tips and Traps for the Unwary: if the ultimate reason the assistance is being given is to help acquire shares – be wary
56

Ordinary Corporate Procedures

[§7.01]
Transfers of Shares
57

1.
General Information: s.58 – a share is transferable as per the articles (although there can be restrictions in the memo) and if share transfer is restricted it must be shown conspicuously on the cert – s.51(1)(e); s.62 – every transfer is to be recorded in register of members after a proper instrument of transfer has been delivered to the co.
57



2.
Transmission of Shares on Death and Bankruptcy: after death the representative or beneficiary can apply for transmission upon giving a declaration of transmission, copy of grant of probate and an endorsed share cert; s.60-61 a personal repr has the power of the member and can effect a transfer as such  (list of documents the transferee is required to produce on 57
57
[§7.02]
Shareholders' Meetings
57
1. Definitions: "Members" and "Resolutions": 

a. s.1(1) a member is a person who has agreed to become a member and has been entered on the register;

b. an ordinary resolution is 51%

c. a special resolution is 75% of votes cast at a meeting or consented to in writing by all members entitled to vote at a meeting
57
2. Annual General Meetings: Calling, Notice, Quorum and Waiver:

a. All cos must hold an AGM at least once per calender year and not more than 13 mos since last one – s.139(1) registrar can extend by 6 months– financials must be provided at AGM and prepared not more than 6 mos before under s.145(1)(a) as well as the report of the Ds to the members (c) and auditors are appointed – s.178(3);
58

b. Articles generally set procedure for calling a meeting;  A meeting is called either by a member requisition (1/20th share) – s.147 OR the Ds or by the court
58

c. The co must give its members 21 days notice, but this can be waived with unanimous consent as per s.143 – notice is deemed received the day after the date of mailing – notice given to all those on the record as of the record date – s.73
58

d. The quorum is 2 people unless there is only one and then it is one (ss.144 & 141)  the AGM can be waived if consent is given in writing by all voting members s.140 – all AGMs held in BC
58

3.
Voting AT AGMS: s.161(c) every member shall have one vote – and at the meeting when polled by a show of hands, each SH is entitled to one vote regardless of number of shares held – note a subsidiary cannot vote shares of a holding co
58

4.
Proxies: look first to the articles of incorporation; used more by RCs – but sent to every voting SH – under s,151 every member entitled to vote at the AGM can execute the proxy and give it to a proxyholder who can attend and vote on behalf of the SH – proxy is good for one year –consider if it is a registrant or beneficial owner (s.152); mgmt cannot solicit a proxy under s.155 unless a circular is sent by prepaid mail to every member whose proxy is solicited (detailed instructions, see pg 58-9)
58
[§7.03]
Financial Statements: ss.145 and 174(2) – the Ds must present financial stmts and an auditors report AT the AGM of the members unless a RC because then they must be sent at least 10 days previous (s.172)
59
[§7.04]
Annual Report: must be filed with the Registrar within 2 months of each anniversary date of the co’s incorporation or continuation into BC – s.333 and if not the co will not be in good standing 
59
[§7.05]
Registrar of Companies
59

1.
Records Maintained by the Registrar: name index and register, register of dissolved cos, register of mortgages, company files and any person can inspect these or get copies under s.336 (Listed pg 59)
59


2.
Filings With the Registrar: docs filed need not be under seal if certified by a D, O or solicitor; the Registrar can refuse filings – s.337 and the consequences of not filing are in ss.339-340
60

[§7.06]
Registered and Records Offices
60

1.
Records Office Functions: docs must be kept as per s.163 and must be prepared and maintained; must be available for inspection during normal business hours at least 2 consecutive hours each day s.164(5)
60



2.
Duty of Care: s.170(3) – duty to prepare and maintain and to provide simple, reliable and prompt access to the records and registers
60


3.
List of Members and Debenture Holders; Forms of Records Generally: requested by affidavit – and then the co has 14 days to provide a list of names and addresses of all members (as well as # of shares owned) s.167(d); s.170 sets out forms of keeping
60


4.
Records to be Kept at Records Office: s.163 sets out what is kept at records office
60


5.
Examination of the Records: s.164 procedure for examination of corporate records; a D may examine any records, docs and instruments as may a former D for the time they were a D; a member has access to certain records without charge and a member of the public may access with a charge 
61

6.
Time Coverage of Records: some only required for 10 years – s.163
61

7.
Other Records and Material: s.51 states what is on a share cert and that a manual signature must be given under s.53; s.35, 100(1) and 106(2) deal with seals; s.171 deals with keeping of financials and their storage, prep and inspection
61

[§7.07]
Auditors and Audits
61

1.
Requirements for Auditor: s.178 appointed at AGM and every co must have one, unless it is a non RC and all members consent in writing to a resolution waiving the appointment of an auditor (s.179)



2.
Appointment of Auditor: s.178 – the Ds of a co can appoint the first D and then they are appointed at the AGM thereafter; duties of an auditor set out in ss.188-199

Special Corporate Procedures

[§8.01]
Alteration of Memorandum and Articles Generally
62

1.
Alteration of Memorandum: “ALTER” means to create, vary, add to and delete and must follow s.217 9the procedures will be different for different alterations-they can only be done if allowed under the act); no alt to the mem becomes effective until a certified copy of the resolution has been accepted for filing by the Registrar or the date in the resolution whichever is later (date must be in the res itself); the revised wording must be set out; then a copy of the full mem as altered and a certified copy of the res must be filed with the Registrar s217 with specified notation
62

2.
Alteration of Articles: s.219 done by special resolution (except for Directors resolution to create special rights and restrictions for a series of shares) and follow the same rules as to date etc as above; arts cannot be amended unless bona fide and in the best interests of the company as a whole (which usually means in the best interests of the members) and cannot be unfairly prejudicial s.200(1) or restrictions on the rights
62
[§8.02]
Alteration of Share Rights
63

1. 
Creation of Special Rights and Restrictions: s.224 provides a special resolution is required to create, define or attach rights.  Rights are usually set out in the arts; see also ss.226 and 227 b/c s.224 is generally used when new shares are being created; the resolution should state that the shares are being created with rights attached in the articles and then put them in the articles (note contradiction with previous section where Directors resolution can alter memo or articles to create special rights and restrictions for a series of shares-I think this deals with the creation of a new class.)
63

2.
Variation or Abrogation of Special Rights and Restrictions: s.225 allows this through special resolution (and by otherwise complying with its memo and articles)– see if s.226 & 7 apply for RC with conversion or exchange rights
63

3.
Interfering With or Prejudicing Class and Series Rights: s.226 – if the rights are to be interfered with or prejudiced, consent is required from the particular class of shares[ this applies to rights attached by law and special rights which are as set out] and this is done by special resolution of that class or series; this can be done by consent in writing by all members; a quorum is 1/3 of all the shares of the class regardless of arts
64

4.
Right to Apply to Court: members can apply to court if their rights are affected and court can set the resolution aside; s.227 sets out who can apply: generally more than 10% holder of shares of affected group who voted against the resolution; notice of application and affidavit must be served on co within 14 days after passing of resolution
64


5.
Filing With the Registrar: b/c of above right the Registrar cannot accept a filing unless the they are satisfied everyone is behind it or there is no chance of a claim (time has passed) AND a certificate is given by O or D saying the Act has been complied with
65

6.
Series of Shares: s.229 authorizes a new series of shares being issued under a class and Ds can alter the mem to allow them to do this by D’s resolution BUT one series created after can’t have priority over another series of the same class AND once issued cannot be changed like this – s.229
65
[§8.03]
Increase in Authorized Capital: s.230: auth cap can be increased by a resolution of SHs set out in the articles and if not set out then a special res and can be done three ways: create new shares OR increase # of shares in an existing class OR increase PV but only if the shares are not issued => also need to alter the mem under s.217
66
[§8.04]
Subdivision, Consolidation and Change of Shares: see s.231 and also ss.217-218 Need a special resolution altering the memorandum
66

1.
Subdivision: PV: greater # of PV shares with smaller value and NPV, a greater # of NPV and must be fully paid (splitting)
66

2.
Consolidation: s.231(1)(c) PV made into a smaller number w/ a bigger value and NPV shares simply reduce number and coorespondingly the market value will change (reverse of a split)
66

3.
Changes: s.231(1)(e) and (f) permits change from par value to nonpar value shares and vice versa.  NPV can only be made PV if not issued and issued PV shares can only be changed to NPV only if they are fully paid.  One can change the name or designation of the shares to accurately reflect the characteristics (g); fix maximum consideration for which shares NPV may be issued (h); - consider that if the class is affected, a resolution by that class may be necessary with ¾ vote not to change
66
[§8.05]
Reduction of Capital and Cancellation of Shares: s.232 allows the reduction of auth cap by the cancellation of shares by resolution and can be done by ordinary resolution or director’s resolution and is an exception to the rule that a special resolution is required to alter the mem; three methods:
67

a)  Cancel unissued shares and unalloted shares and those that have been issued an redeemed
67

b) cancel fully paid shares surrendered by way of gift to the co.
67

c) cancel escrow shares of a reporting co.
67

Court approval is not required under s.233 and 234; [other exceptions are purchase of redemption by a co of its own shares, s.235 or dissent and other remedies s. 200, 207 and 227]
67

[§8.06]
Capital Alterations Generally: 
67


1.
General Information: s.240 all capital alterations can be made by one resolution as can they be done by each series or class that must give consent 
67

2.
Records Office Filings: alterations require books recordings: add certified amendments of mem and arts, resolutions or evidence of waiver, actual signed special or ordinary resolutions and the minutes of the meetings, resolutions of Ds in writing and information circulars for all meetings called to approve capital alteration See the List on 68 in Blue 
68
[§8.07]
Change of Corporate Name: special resolution required for a change of name under s.223, 217 and 218 and a name change does not affect legal proceedings
68
*SECTION 9: N/A*
  Dissolution and Restoration

[§10.01]
Cancelling and Striking from Register
75
1. Involuntary Dissolution: s.257 gives the Registrar power to strike a co off the register negating its existence; can strike if the co is in default for not filing for 2 years, not paying a fine  within 10 days, failed to comply with a name change order under s.18, if a RC and not held its annual meeting or if extraprov and has ceased to carry on business in the prov or is dissolved or if it is being wound up with no liquidator. 
75

a. This happens by the registrar sending a letter by certified mail to the co and if it is not remedied within a month, the Registrar may publish a notice in the Gazette and after one month the co can be struck – incorp can be struck also

b. L/b of directors, officers, and members still carry over even if the co is struck
75


2.
Dissolution by Request: s.258 allows the Registrar to strike a co if it passes an ordinary resolution to have the registrar do it and files the certified resolution with an affidavit of 2+ Ds proving what the co has done with its assets and that it has no debts; if not possible then the longer winding-up process must be done
75
[§10.02]
Winding-Up
75

1.
Voluntary Winding-Up: ss267-296; where there are still debts and liabilities that have not been released by the creditors; first Ds investigate and swear an affidavit that the co will be able to pay its debts before the wind-up is completed(not more than 12 months from beginning of the windup (s.269) and must file this with a  stmt of the assets and l/bs; if a D swears without a reasonable ground for belief that the co can pay off its debts, they could be personally liable and this is presumed if they are not actually paid; once the aff is filed then a spec res must be passed authorizing it s.267
75

2.
Powers and Duties of Liquidator During Wind-Up; and Status of Company During Wind-Up: members must appoint liquidators (s.270) and certain people require consent before acting as liquidators (s.275); liquidator must file a notice in the Gazette announcing the intention (283) and file a notice of appointment with the res in 10 days (283(1)); 14 days later must announce by a notice of a creditors meeting in the Gazette and mailed to each CR see s.284; under s.286 the liquidator must seize the assets and distribute them among the Cr and once the sp res of winding up is passed the co must cease carrying on business; s.288 gives the liquidator all the powers of Ds and Os during winding-up; if it carries on over a year, a meeting must be called at the end of each year and then must file accounts within 7 days (s.286); s.292 a final meeting must be called and final accounts presented there and 14 days notice must be given in the Gazette – there are special rules as to quorum in s.292; once the account of winding up is filed, the co is dissolved 3 mos later s.293
76

3.
Winding-Up by Court Order: if an event under s.271 (3) occurs, the court can order a winding-up if it is just and equitable.  A D, member, Cr etc can apply to the court and the order will either be a winding up order or an order under s.200
77
[§10.03]
Restoration: a dissolved co can be restored within 10 years provided it is “just” to do so (s.262); a party that applied must file a notice in the Gazette  and mail a notice to the last registered office of the co under s.264; the co can be restored indefinitely or for a limited time s.262; see s263 and 264 that the order can make the co in its original position and the name may need to be changed and the Registrar orders a certificate of restoration under s.265; Done through court order CAN BE DONE BY DESK ORDER – see p276
78
Continuations: N/A

Extraprovincial Companies

[§12.01]
Extraprovincial Companies
81

1.
Definition: a co that is incorp in another jurisdiction other than BC but carries on business in BC s.1(1); “carrying on business” is met if it is listed in the phone book or there is an address with the address of the co in the prov or if there is an agent, repress or warehouse, office or place of business within BC
81

2.
Registration: must register within 30 days of starting business in the prov under s.299 and charter docs and a cert of good standing or status from the home jurisdiction must be filed with it – the docs have to be certified; the name must be acceptable to the Regitrar unless it is a federal co.; after paid the Registrar will publish notice in the gazette and issue a cert under s.300
81

3.
Duties of Extraprovincial Companies:  (4 things) unless it has a head office in BC, it must have an attorney resident in BC authorized to accept service and to receive all notices (s.304), and certain changes must be filed under s.305 in addition to the annual report being filed as per s.335; certain docs must be kept at the head office in BC under s.309 incl: register of Ds, register of indebtedness if a RC, copies of all mtgs, a copy of the extraprovincial charter
81

4.
Failure to Register an Extraprovincial Company: if not registered, the co is not able to use the courts to bring any action in a BC court s.312 and cannot hold an interest in BC land (not applicable to federal companies); s.312 imposes a $50/day fine for being in default
82
Shareholders - Rights and Remedies

[§13.01]
Introduction
83
[§13.02]
Court Proceedings
83


1.
General Provisions: all applications under Company Act made by motion (petition) to the BCSC and in most cases may be brought ex parte (s.203) although an order can be challenged on the grounds of an error under s.44(8); docs are served on the co’s registered office
83

2.
Rectification of Irregularities: the court can make an order to rectify any omission, defect, error or irregularity in the conduct of the business or affairs of the co. (list of typical shit on pg 83)
83
3. Relief from Oppression: s.200 – (see pg 83 Blue for list of three grounds)  a member (beneficial owner of shares or any other person that the court finds should be applying) can apply for an order that the co is operating in an oppressive manner or that some act of the co was unfairly prejudicial to the members; the member will have to satisfy the court that the co. is acting unfairly and not dealing with the member honestly and this may be done by showing that the member was denied the legitimate expectation of participation in the direction of the co. BUT the conduct must be sufficiently serious to be described as burdensome, harsh and wrongful, BUT the SH must be able to point to conduct that affected him or her; 
83

a. IF the SH agmt sets out the remedies to be used, those must be used instead of the oppression; the court can order the conduct to stop or the co to buy out the SH or wind up the co or appoint a receiver (list pg 84 Blue)
84

b. A certified copy of the order must be filed by the company within 14 days of its entry in the court registry
84

c. A member can seek to put personal liability on the D or O if they can point to specific acts that amounted to oppression
84

4.
Derivative Actions: D or member can bring an action brought ON BEHALF of the co under s.201and this is done to enforce the rights of the co or to defend the co BUT the member must have made reasonable attempts to make the Ds effect the action first; the party must be acting in the interests of the co and must have been around when the tranx occurred; the court must approve before a DA can be settled ot discont’d; also a DA can’t be stayed merely b/c the members might approve the action
84


5.
Order for Winding Up: s.271 a court order winds the co up, but this is an extraordinary remedy with a high burden and the SHs must show that they have no trust and confidence in each other’s ability to manage the cos affairs
85
[§13.03]
Dissent Proceedings
85

1.
General Information: an unsatisfied member as to a spe res can compel the co to purchase his or her shares for fair value under s.207; the resolutions that apply are: assets sale under s.126, proposed amal s.249, continuance s.37, proposed financial assistance for purchase of shares s.103, proposed winding-up s.289, an alteration as to powers in mem under s.222 (see list on 85 Blue)
85

2.
Preliminary Steps: notice of the right to dissent must be given to all members entitled to vote at meetings, s208; the member must then give notice of the intent to use the right under s.207(2) along with the share certs and this must be done within 14 days
85


3.
Application and Price: a member can apply to court to determine the details of the purchase and the rights of Crs must be considered under s.207 and the fair value will be determined from the day before the date of the resolution (sometimes the order is to do it by arbitration)
85

4.
The Rights and Duties of the Dissenting Member/Relief: the dissenting member cannot assert the rights of another and cannot withdraw the request for purchase after it has been given under s.207(7) and until the dissenter is paid in full, they can exercise all rights as a CR; the dissenter cannot act inconsistent with the dissent such as voting in favour of the resolution
85
Shareholders' Agreements

[§14.01]
Introduction: Useful provisions: (they are in Blue)
87

1.
Allotment: Section 41: the preemptive right
87

2.
Purchase or Redemption: Section 237: offer to purchase or redeem must be made pro rata to all shares in the series or class 
87
4. Approval by Special Resolution: lists sections that require special resolution – SEE LIST!!! Pg 87 Blue)

a. Protections for SHs: mem may restrict business (s5 & 22), ss 19 &20 also allow shares to carry protections through rights; mem and arts require 75% approval to amend (but if you are little it is little reassurance) although the SH agmt can change this; SH agmt is private doc whereas charter docs are public, s.117 provides protection if put in the arts (list of factors to consider whether to put part of agreement in the memo or articles (pg 88)  things more appropriately set out in a shareholders agreement on pge 88 in Blue (second colum)
87
[§14.02]
Parties: all SHs and the co.
89
[§14.03]
Conduct of the Affairs of the Company SEE THIS SECTION The agreemnt should set out how the affairs of the company will be managed and who will make the decisions for it. Including:
89

1.
Management of the Company: notice of meetings, quorum, how many Ds, etc. 
89

2.
Major Decisions
89

3.
Employment Contracts (where separate employment contracts, these should be tied to the shrhldr agreement)
89
5. Non-Competition Agreement must be reasonable as to temportal, geographic and activity scope to protect the legitimate proprietary interests of the company and other shrhldrs

Without an agrement the mgmt of the company will simply be carried out according to the act, memo, and articles.
89
[§14.04]
Financing/Shareholders' Contributions/Distribution of Net Profit: can set out the agreed principle methods of financing; how SHs are paid can be set out in the agmt and if not the Ds decide this; money is paid as salary, divs, interest on SHs loans, payment of principal of SH loan or return of capital
90
[§14.05]
Restrictions on Transfer/Right of First Refusal: best in closely held corps in order to keep unwanted parties out and an agmt can be put into the SH agmt although there: list of three common types of control on pg 91) CANNOT be an absolute prohibition; some suggestions – letting all Ds approve the transfer or giving the SHs the first right to buy before sale to a third party; 2 types of preemptive rights – either the seller must have a 3rd party lines up before offering the shares to the others (this can allow the other SHs to decide if they like the other party) OR allow the seller to offer the shares to the other SHs without having a 3rd party and if not accepted the seller has a set time to find a buyer; this inconvenience can be overcome by allowing the co to repurchase but remember s.237 rights to offer pro rata to all
91
[§14.06]
Compulsory Buy-Out: compel the other SHs to buy the shares, but how to determine fair value? – have a 3rd party set the price, provide a formula or have parties agree each yr – also can have a SHOTGUN clause :see list on 93
92
[§14.07]
Investment Sale on Death: this can be protected against (expense) by taking out insurance, pay over a period or the co can be involved (list of ways to deal with financing difficulties of unexpected death on page 93 in Blue)..advantages of life insurance on page 94 in Blue
93
§14.08]
Default  examples of forms of default in blue on 94
94
The Canada Business Corporations Act (CBCA)

[§15.02]
Capacity and Powers of CBCA Corporations: s.15 capacity of a natural person although powers may be restricted
139

[§15.03]
Whether to Use a Company Act Company or a CBCA Corporation: GOOD!!!
139

1.
Advantages of CBCA Corporation: if out of prov SHS, a CBCA corp can carry on business throughout Canada, can use its name throughout country, can hold land with no restrictions anywhere, easier amalgamations, there are no preemptive rights which are automatic – they must be provided for, Ds have no BC residency requirement and fewer Ds need to be Canadian, USAs are allowed which gives SHs more power
139

2.
Usual Commercial Practice: in BC usually register here, but Ont uses CBCA a lot more
140

3.
Advantages of Company Act Company: BC lawyers more familiar, Victoria is closer, cheaper, the arts are a contract with the SHs and harder to change
140
[§15.04]
Words with Special Meanings under the CBCA: see list of words with special meanings (note that a special resolution is 2/3) (in Blue)
140
[§15.05]
Incorporating Procedures
141

1.
Name Selection and Reservation: same as Company Act
141

2.
Documents: the by-laws are not public under CBCA (same as arts) (see 4 required documents in Blue)
141

3.
Differences Between Articles of Incorporation and a Memorandum: differences in what must be stated – note the AOI do not constitute a kn to be SHs but are a mere applications as opposed to the mem, the incorporators do not become the 1st Ds, comes into existence when a cert of incorp is filed and a CBCA corp may be bound by a pre-incorp kn (SEE THE LIST ON 142 in BLUE)
142

4.
Organizational Meetings: differences from BC- by-laws are made by the Ds and are not with the application
142


5.
Registered Office: the CBCA corp must have a registered office in Canada and records are kept there or another designated place (required records listed on 143 in Blue)
143

6.
Rights of Examination of Corporate Records: similar to CA except only members, CRs and the Director of the CBCA can examine under s.21 although others can get access upon filing of an affidavit so the public has more hurdles under CBCA then under BC
143
[§15.06]
Corporate Finance: most of CBCA applies same to public co or private
143

1.
No Par Value Shares Only: rights set out in arts and no PV s.24
143

2.
Unlimited Number of Shares Permitted: can have unltd auth cap
143

3.
Shares to be Fully Paid: s.25(3) – shares not issued until fully pd for
143

4.
Stated Capital: there is a separate stated capital account for each class or series of shares that it issues – s.26
143

5.
Directors May Fix Special Rights: it can be in the arts that Ds may fix special rights, privileges, restrictions or conditions attached to shares under s.27
143

6.
Trafficking in Shares: except in certain circumstances, a CBCA corp cannot hold shares in its parent under s.30 and the CBCA corp can repurchase shares without the pro rata offering but otherwise as in the Company Act 
144

7.
Financial Assistance: A CBCA corp CANNOT give financial assistance by way of loan, guarantee or otherwise if there is a risk that the corp could not pay its l/bs or that it would render its l/bs greater than its assets. S.44[ so if it has $ to pay divs, it can make a loan]—this is the only restriction though
144
[

§15.07]
Security Certificates, Registers and Transfers: date of issue of a cert need not be stated on the cert, but must be noted in securities register – s.50
144

1.
Negotiable Instruments: if transfer restrictions not noted on the cert, then it becomes negotiable, s.48, and a D is liable for wrongly issuing a cert
144

2.
Registers: fewer registrations required
144
[§15.08]
Directors and Officers: s.102, Ds shall manage the affairs of the corp
144

1.
Restraints on Directors' Powers: Ds rights are only subject to a USA under s.102, see s.146 for USA requirements -  a USA is binding on the Ds and the SHs get the rights, duties and obligations of the Ds as set out under the USA
144

2.
Shareholder Democracy: Ds are elected by ordinary resolution at the first meeting and each subsequent meeting and never appointed under s.106 for no more than 3 yrs, and the Ds can be removed by ordinary resolution under s.109
145

3.
Residence: generally 25% unless for certain restricted businesses or regulated companies (ie petrocanada) where the majority must be resident Canadians unless it is a holding corp that earns 95% of revenues offshore and then only a 1/3 must be resident Canadians – s.105
145

4.
By-laws: Ds can make or amend by-laws effective immediately although they have to approved at the next SH meeting and if not they cease to be effective, under s.103 (CA needs filing before effective); in addition a SH can make a proposal to amend a by-law
146

5.
Delegation of Directors' Powers to Committee: there can be a managing (who has to be Canadian) or committee of Ds that can be delegated to for certain of the Board’s functions.
146

6.
Standards of Duty of Directors: (honestly and in good faith in the best interests of the company and exercise care, due diligence and skill of a reasonable prudent person in comparable circumstances) (requires disclosure of conflicts-can deal with by not voting if fair and reasonable) (OTHER RISKY WAY ON PG 146 in second column in BLUE) same as Comp ACT, EXCEPT S.120-124, but indemnity does not need to be approved by the court
146

7.
Officers: there is no specific Os that need to be elected or appointed (unlike CA which requires pres and sec) and the pres need not be a D; O duty under s.120, 122
146
[§15.10]
Shareholders
147


1.
Meetings: first meeting within 18 mos of incorp and then every 15 mos (s.133) but financials must be no more than 6 mos old held in Canada unless shrhldrs agree
147

2.
Record Dates: there is a date which the SH must be on the record in order to vote, s.134 unlike the CA
147

3.
Form of Notice of Meeting: notice must give enough info to allow the SH to forma reasonable judgment on any special business that will be dealt with at the meeting – s.135 – notice must be 21-50 days; each share =one vote, s.140
147

4.
Right to Vote: under CBCA a person who gets shares after record date can apply to have their name entered in order to vote
148

5.
Cumulative Voting: can be included in the arts, s.107
148
[§15.11]
Financial Disclosure
148

1. 
Report of Directors: under CBCA it is not necessary to place a report of the directors before the agm (is required in Co. Act s.145)
148


2.
Approval of Financial Statements: under both CBCA and Co Act the rules of Chartered Accountants Handbook govern preparation of financial statements; directors must approve the annual financial statements; unlike the Co. Act, the CBCA does not require directors to approve & sign any interim financial statements
148


3. 
Filing of Annual Financial Statements any distributing company that has sercuities issued to more than one person must send a copy of its financial statements to the director of the CBCA
148

3.
Waiver of Auditor: as under Co. Act, a corporation that is not required to file its annual financial statement with the D may, by unanimous resolution of the SH, waive the appointment of the auditor until next agm (CBCA s. 163); provision re. Company that is a subsidiary of a public co waiving right to auditor is different from Co. Act.
148


5.
Independent Auditor: unlike the Co. Act, CBCA does not require the auditor to be a member of Cdn Institute of CA; disqualified if not independent of the company or its affiliates
148


6.
Resignation or Removal of an Auditor: CBCA provisions more detailed than Co Act 
149

[§15.12]
Fundamental Changes
149


1.
Majority Required for Special Resolution: fundamental changes require special resolution which is 2/3 – so less than the CA ¾; the special resolution needs to be in the notice of meeting 
149


2.
Meaning of "Fundamental Change": not defined but understood as a change so sever it changes the interest the SH originally purchased in the co.; may be as simple as a name change
149
2. Dissent Proceeding: same as CA – if a fundamental change, the unsatisfied SH can make co buy shares under s.190, but there are diffs than the CA to which it applies, so check (list at 149 in BLUE); here the SH only gives notice after resolution and not before so it could be passed regardless whereas under a CA the Ds may choose not to proceed b/c of dissents [plus a SH puts his sharas at risk by dissenting b/c the change has happened whereas this is not so if given before passed]


Unlike the CA, there is no right to dissent in the following situations: if Co proposes to give financial assistance in cnx with purchase of shares if person buying 90% or more, conversion of specially limited co to ordinary co, authorization of liquidator to sell or transfer whole of business in exchange for interest of another corp (CA prohibits this s. 190(1)e)
149

4.
Procedure:  after SR for fundamental change passed, the articles of amendment are sent to the Corporations Directorate; can also do by rewriting the articles if it is easier
150

5.
Amalgamation: if both CBCA then just an amagllimation; if a party is from another jurisdiction, a continuance is needed. court approval is not required and there is a short form amal (unlike the CA), lso notes the two differences between amalgimation under CBCA and BCCA (Blue 150)
150


6.
Arrangements: usually used to help get through financial difficulties, but also can help corp do transactions that it normally cannot; specifies type of transactions included in definition of arrangement in s. 192 (CA doesn’t specify); contemplates transactions involving another corporate entity (CA only contemplates a transaction involving a company and its SH/creditors); CRITICAL DIFFERENCE: CBCA requires co wanting to do an arrangement to be insolvent (s.192) and that there not be any other practicable way to carry out the transaction – neither of these requirements exist in the CA
151

TAX CONSIDERATIONS

[18.01]

Canadian -Controlled Private Corporation
189
· A private co is resident in Canada, is not a public co, and is not controlled directly or indirectly by one or more public corps and "controlled" means 50% ownership of the voting shares or the ability to exercise any direct or indirect influence resulting in control over a corp; a public co is listed on a SE or a co that meets the requirements to elect to be a public co; all corps even if controlled by one or more non-residents.
189

[18.02]

Taxation of Canadian-Controlled Private Corporations
190
· corps are taxed at a flat rate (about 38%); the feds allow a 10% rebate for provincial taxation and then the provs tax as a % of taxable income as opposed to the fed amt as in individuals


1.  Active Business Income Generally not passive income)
190
· 38% - 10% + provs tax – small business or manufacturing deductions – this is active income and excludes passive investment such as rent, royalties or interest

a. small business deduction: if active income is more than $200,000 or taxable capital in excess of $10 million is not eligible (and the taxable capital is accumulated between all associated corps)
190

b. specified business investment: excluded from calculation of active business deduction and this is defined as income from a business whose main purpose is to derive income from property unless there are more than 5 full-time ees
190

c. personal service business: also excluded from active business income – this is to prevent individuals from forming another co to do services that the co could have done itself to have tax savings; taxed at top rate and deductions only to employee
191



      d.   manufacturing and processing profits deduction: reduces maximum rate by 7% in respect of Cdn manufacturing or processing profits that do not qualify for the small business deduction – to qualify the profits must originate from the man or proc of goods which occur in Canada and the goods must be for sale or lease


2.  Capital Gains
191
· taxed at 50% the tax free portion of CG (50%) can be put in the div account and given to SHs as divs tax free as if they had the CG and the taxable portion is treated as Canadian investment income


3.  Aggregate Investment Income
191
· includes interest, rent, royalties and any other passive income, and specified investment business income and the taxable portion of a co’s CG – the act allows for a refund on the federal tax when the corp pays divs so that they ultimately pay less and thus the refund will be kept in a refundable dividend tax on hand account [corp pays full tax and then when they pay dividends a portion is refunded


4.  Dividend Income
192
· if a corp gets a div from another corp resident in Canada, the div is not included in income b/c the payer corp already paid tax; “portfolio divs” are from other Cdn corps that the resident corp does not control or is not connected with; the full tax is paid and then refunded so that SHs have to pay as if it was paid to them directly

18.03]

Taxation of Dividends
193

· seeks to ensure that tax paid by a corp is no different than if the individual earned it; use the dividend gross up and the dividend tax credit; the dividend for the individual is grossed up because they pay marginal rates so it must be grossed up to amount that the corp paid and after that it is equal to what they would have earned as wages

[18.04]

Integration in Practice
193
· tax cost of 14.92 cents per dollar associated with earning active business income that doesn’t qualify for small business deduction and distributing the after-tax income to SH by way of dividend
· personal service business corporations are discouraged
· if active business income is retained by a corp that qualifies for small business deduction, then corp will only pay tax of 17.87% as opposed to the individual paying the top marginal rate of 48.7% if the income were earned directly
· integration is basically achieved in respect of portfolio dividends and capital gains
[18.05]

Tax Advantages of Incorporation
193

1.  Deferral Advantage
193
· by using the deferral of small business income instead of claiming it personally, the TP saves a lot of $ if in the highest tax bracket; it must exceed the corp’s tax rate


2.  Income Splitting
194
· division of business profits to other TPs who may be family members; this is done by family members buying shares and then having divs taxed in their hands; the tax payer with low income can have a tax credit for the tax paid [remember attribution rules where property is loaned or transferred to a family member not at arm’s length]


3.  Estate Freeze
194
· this allows an asset to stop appreciating for the principal and the eventual beneficiaries upon death will pay any increases b/c it is deemed disposed of at death


4.  Qualified Small Business Corporation Shares
194
· $500,000 lifetime exemption for gains made on selling a qualified small business’ shares although person must be resident in Canada (Must be incorporated); if the shares in connection with the disposition of all or sub all of the assets used in active business, the income is deemed capital property

[18.06]

Disadvantages of Incorporation
195

1.  Double Taxation
195
· when an individual dies, there is often double taxation b/c the deceased TP pays tax on CG from the deemed disposition of shares and the corp pays tax on the CG from the disposal of assets


2.  Double Taxation Where Refundable Tax is not Utilized
195

· if the co gives out divs and then gets the div refund, the SH must include the div in taxable income and if they die before getting paid out of the refund account, they have been double taxed


3.  Segregation of Profits and Losses
195

· any losses in a corp will be trapped and cannot be brought to the individual


4.  Capital Gains Exemption
195
· the lifetime CG exemption is not available to corps and an asset can’t be transferred to a SH to dispose and realize the CG in lieu of the co at a tax-deferred basis – anti-avoidance comes in


5.  Filing Requirements
195
· the corp HAS to file an annual corporate tax return even if no income was earned (and a sole prop only has to file one tax return for both)


6.  Shareholders Benefits
195
· certain SH benefits can be taxable


7.  Transferring Assets Out of the Corporation
195
· assets transferred out a corp are deemed to be done at FMV and the roll over does not exist


8.  Absolute Tax Costs
196
· a CCPC will often pay salary and bonuses to their SHs to get income under $200,000 to get the small business deduction b/c even if the individual is a high tax bracket payer, it is still less cost this way


9.  Doubling Up of Income:  year must end Dec 31
197
Appendix 3 - Taxation of Small Business and Their Shareholders for a Shareholder in the Top Tax Bracket
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Transfers of Property to Corporations, Corporate Reorganizations and Estate Planning

[19.01]

Transfers of Property to Corporations
199

1.  Situations Where Property is Transferred to Corporations
199
· often where a business is incorp that was  previously run as a SP or pshp, from operating co to a holding co, within a corporate group, division of assets among SHs or in takeovers


2.  The General Rule
199

· when property sold realizes a gain the transferor must include that amount in income; but if property is transferred not at arm’s length, it will be deemed transferred at FMV even if it wasn’t and the transferor will be liable for the tax; if it is not arm’s length and transferred to a corp as a gift, the cost is upped to FMV for the transferee or the amount actually paid

[19.02]

The Rollover Alternative (s. 85)
199

1.  Requirements
200
· 
Under certain circs the 2 corps can determine what the proceeds of disposition and cost will be so that there will be no gain from the disposition; the requirements are:

a. the property must be capital property (with non-resident considerations), eligible capital property, inventory other than real property, resource properties or A/R

b. transferor: any TP whether or not resident or whether an indiv or corp

c. transferee: must be a taxable Cdn corp

d. consideration received from transferor must include shares of the transferee corp and one share may be received for a group of assets



      e.   a joint election must be filed


2.  Determining the Elected Amount:  General Rules and Specific Rules
201
· General Rules and Specific Rules: 

a. the minimum amount elected is the FMV of the non- share consideration and the non-share portion can be cash or other property, promissory note or the assumption of l/b and if this amount is greater than that elected amt, then the elected amount is increased, and the maximum is the FMV of the property transferred and if elected amount is more, it is reduced

b. with inventory: lesser of FMV of property sold and costs of prop sold at time of sale

c. with depreciable property not less than least of UCC immediately before the sale, cost to the transferor and the FMV of the property (no artificial losses)



                                            d.  for eligible capital property


3.  Cost of Property Received by the Transfer:  this is the elected amt
203

4.  Valuation Concerns
204
· if the value is greater than the elected amount or consideration paid and it is seen as a benefit for the transferee then the amount is raised in response and to protect against this, a price adjustment clause may be used which allows the price to be reviewed to ensure no later adjustments


5.  Paid-Up Capital Adjustments
205
· to stop TPs from transferring property to the corp assets which have increased in value in exchange for stock from a co that has enough PUC to cover the tax costs

