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Wills and Estate Planning
[§1.01]
Introduction
1

[§1.02]
The Devolution of Property by Will and Intestacy
1


1.
The Function of a Will: it sets out the scheme of how to distribute the estate; remember the paramount principle of freedom of testamentary capacity
1


2.
Consequences of Dying Without a Will: intestate or partial intestacy and Part 10 of EAA sets out the system of distribution – SEE DISTRIBUTION CHART!!!; once proclaimed in force, the Definition of Spouse Act will give common law spouses full status of spouse under the ESA for intestacy; IF the person dies without leaving successors then the property escheats to the Crown and an appeal can be made to have it returned on legal or moral grounds and if no claim arises for 10 yrs then the $ is that of the province
1


3.
Property Affected by Will/Intestacy: property subject to the will is said to “pass” through the estate and will include all assets which the client has complete dominion and control and it is important to determine if the client only owns the property indirectly
3


4.
Property Not Affected by Will/Intestacy:  still distributed but it does not pass through the estate and not subject to the will or intestacy rules such as: property held by joint tenancy, life insurance, RRSP, contractual obligations, gifts, property subject to division under FRA, property subject to equity such as constructive trust [a common law wife or stepchild]
3

Formal Validity of Wills

[§2.01]
Required Formalities Under the Wills Act: must be in writing with  signatures at end and witnessed by 2 people who are present at the same time when the testator signs the will and the testator must be at least 19 years old; a will is not invalid because one of the witnesses is incompetent (age or mental infirmity) or because a spouse or beneficiary witnesses it (but the gift to that person is rendered void unless there are 3+ Ws); if the executor signs as a witness and they are a lawyer with a charging clause, that clause is void so they can only collect exec fees, 
5

[§2.02]
Revocation of a Will: s.14 of WA by marriage (unless declared in contemplation), a later will, writing that declares an intention to revoke, destruction by the testator or someone acting on their instructions in their presence with an intention to revoke it (there is a presumption if it cannot be found and was last in the hands of the testator that it was destroyed) and ONLY a judicial separation, a final order of divorce or a declaration of nullity will make the provisions in favour of the spouse void (but not the whole will)
6

[§2.03]
Altering a Will: by executing a new will, executing a codicil or making an interlineations (although these should be avoided if possible because they need to be attested to by the testator and the Ws and if they are not they add nothing and just remove the provisions crossed out and the law presumes that interlineations were made after execution)
6

[§2.04]
Reviving a Will: by making a will or codicil under WA that shows an intention to give effect to the revoked will or part of will OR the revocation may be only conditional upon certain formalities being satisfied
7

[§2.05]
Conflicts of Laws: Movables, Immovables and Holograph Wills: the law over immovables (land and fixtures) is the law of the land where the thing is situated; for moveables it is governed by the law of the place where the testator was domiciled at the time of death and if made outside BC it is valid if valid in the place it was made, where the testator was domiciled or their domicile of origin; a holograph will is a will totally in testator’s handwriting and not witnessed; if the holograph is made in a jurisdiction that allows them then BC will render it valid (such as Alberta) but only for moveables, and NOT immovables
7

[§2.06]
Intestacy by Operation of Law
8


1.
Lapse: if the beneficiary predeceases the testator; bequests of specific property falls into residue, and gift of residue passes on intestacy, and a gift of residue to a class of beneficiaries falls to the other members of the class; the exceptions are if there is a child of the beneficiary or spouse
8


2.
Ademption: where there is a gift for a specific thing and that has been disposed of before death; it a gift adeems it fails and has no effect
8


3.
Survivorship: when 2 people die at the same time the younger is deemed to have survived the older except if an insured and beneficiary die, the beneficiary is deemed to have predeceased the insured under a life insurance policy
8


4.
Presumption of Death: if a person is missing and there are reasonable grounds to believe they are dead and order can be sought to have their death declared and any property distn is deemed final; sets out circs court will consider
9

Substantive Issues That May Affect the Validity of a Will

[§3.01]
Introduction
10

[§3.02]
Ethical Considerations: the lawyer must be satisfied before execution that the will is the real testamentary intentions of the client and the lawyer should confirm the will with the testator before having it signed and try to meet privately at least for a little while and if the client wants to leave a gift to his lawyer the client should be sent to another lawyer
10

[§3.03]
The Intention to Make a Will (Animus Testandi): the testator has the intention if they understand the nature of the act are free of mental disorder and are exercising genuine free choice in making the will
11

[§3.04]
Test for Mental Capacity: test of “sound and disposing mind and memory” which is shown by an understanding of the nature of the business engaged in, a recollection of the property he means to dispose of, the persons who are the object of his bounty (including those who may have moral claims) and the manner in which it is to be distributed (these do not need to be crystal) and all 3 elements should be present => this is not a really high std
11

[§3.05]
Types of Cases: ways to attack a will based on mental capacity
11


1.
Delusions: defined as a belief in the existence of something which no rational person could believe and which cannot be cured through reasoned argument but if it does not affect the property or the objects of his bounty it won’t prevent him from making a will; often arises when the delusion is an aversion to the testator’s family
12


2.
Senile Dementia: mental senility which develops from old age such as Alzheimer’s; the court will not likely take away the elderly’s right to make a will so if they have enough capacity to understand and appreciate the testamentary act in its different acts then it will be upheld, but being able to make a rational response is not enough
12


3.
Dementia: during the final stages of AIDS
12

[§3.06]
Evidentiary Issues: this is a question of degree, medical evidence is persuasive but not conclusive
13

[§3.07]
If Lack of Testamentary Capacity is Suspected: have a medical doctor give an opinion and have the doctor present when executed when possible which is not final but helps cut down capacity later; the test for capacity is legal and not medical so focus on the legal issues; a declaration of incapacity to manage one’s affairs is not conclusive of a lack of testamentary capacity; of course the lawyer should meet personally with the client, be aware of suspicious circs and keep notes on file about capacity and then all of the circs around taking the instructions because the lawyer has to satisfy the court that it took all steps to make sure the will was enforceable; also be aware of alcohol and drugs and drug treatment as they affect capacity; IF the person only has capacity when they gave instructions but not later the person be able to realize they gave instructions and that they are probably accurate (perhaps have them sign a draft at instructions if there is concern about this
13

[§3.08]
Suspicious Circumstances: watch for unusual dispositions, the testator being controlled, beneficiaries being involved, dependency on beneficiaries etc. - see list
15

[§3.09]
Knowledge and Approval/Undue Influence: if will was made under force, fraud or fear of undue influence brought by another person there may be a question as to intention; the person seeking to have the will upheld has to show the testator’s capacity and that they knew and approved of the will [i.e. knew what was in the will and agrees that it is what they want]; the lawyer can satisfy this by explaining each provision and temper this to the client (blind? Illiterate?)
16

Preparation of the Will

[§4.01]
Drafting Wills: solicitor is not a scribe!
18

[§4.02]
Taking Instructions
19


1.
Setting: receive instructions directly from the client without the beneficiaries present if possible (exception is spouses)
19


2.
Notes of the Interview: keep these for challenges based on capacity or negligence
19


3.
Ascertaining the Assets and Liabilities: rely on client or not? If they won’t tell you what they own tell them you cannot make a will without that info
19

4. Choosing the Beneficiaries: 

a. Spouses: obligation to point out that the spouse and children could challenge a will under WVA; discuss any beneficiaries they are cheating and perhaps have them make a memo of reasons for their dispositions; can use a life estate so that spouse can’t use it on a new spouse; do a rollover?; 

b. Children: there is also the option of trusts for children – will it be given over when each reaches the age of maj or when the youngest child does (with the idea that the trustee can spend money out of the general trust as each child needs and then divide equally when child reaches age of majority?; if it doesn’t specify it is divisible at AOM

c. If postponing inheritance until a certain age, it must have a gift over to prevent Saunders and Vautier (if there is a possibility they may not reach the age) or else the trust is struck

d. If client gives to a charity make sure the name is right and restrictions set out

e. Trust? Could be used to income split because it pays taxes progressively also
20


5.
Tax Considerations: tax liability arises on death because of the deemed distribution and also probate fees which is $6/1000 for 25,000-50,000and $14/1000 over 50,000
21

5. Choosing Executors and Trustees: 

a. executor is responsible for distributing the estate, fulfilling testator’s wishes, paying debts and burial; 

b. if the trust is big or lengthy, appoint more than one person; 

c. can make an executor for your will and another person executor for a will of which you are executor; can have specialized executors for difficult functions; 

d. if there are multiple executors: acts done by one about personal property are binding on all, in respect of land, unanimity is required and unanimity is required for trusts; 

e. maybe don’t make the executor the same person as a guardian; 

f. if it is a lawyer/accountant, have a charging clause and have them put a provision in their will for an executor of their professional responsibilities so that their executor does not have to do it
21

g. a trust co can be appointed if there are assets which require skill or expertise or the administration would be too big of a job, there are conflicting interests, there is a very lengthy trust or the need for total security

h. there is a practical limit on the number of people who can be appointed

i. executors are entitled to compensation under the Trustee Act or through a private fee agmt


7.
Guardians: under Infant Act a parent can appoint a guardian through a deed or will and the parent should appoint a substitute
25


8.
Memoranda: the client can prepare for things like specific acquisitions that may change; if binding on the PR, then it must be in writing and signed by the client before the execution of the will, should be incorporated by reference and if it is changed the will has to be amended; if not binding need not be incorporated and can be amended freely 
25

[§4.03]
Special Circumstances Requiring Special Provisions
25


1.
Section 16 of the Wills Act: final order of divorce, judicial separation or decl of nullity
25


2.
Will Made in Contemplation of Marriage: a will is revoked by a subsequent marriage unless it is stated to be made in contemplation of the marriage to the spouse
25


3.
Wills Variation Act: if the deceased failed to make adequate provision for the proper maintenance and support of the spouse and child, then they can apply to the court to make provisions out of the estate; the court can consider any written reasons by the testator
25


4.
Homestead or Dower Legislation: not in BC but if domiciled in a jurisdiction where it exists consider this
26


5.
Restrictions on Alienation: are there any?
26


6.
Life Insurance Declarations: have the declaration in the insurance policy because if it is in the will and the will is subsequently revoked, the designation will also be 
26


7.
Registered Retirement Savings Plans and Similar Assets: can usually designate a beneficiary but be aware that some pensions make it go automatically to the spouse if there is one
26


8.
Charitable Gifts: make sure the org is registered with Rev Canada and that you have the name right and to include a clause that relieves the PR from monitoring the gift
27


9.
The Rule Against Perpetuities: you can have a future interest that may not vest in a life in being +21 years and under the Perpetuity Act you can wait and see if the vesting in fact occurs and if it does not then it falls into the residue of the estate [will the child have a grandchild?] and the act allows one to specify an 80 year perp period, BUT the act does not apply to immovables outside BC, so consider not doing this
27


10.
Beneficiaries who are Receiving Disability Insurance: If person is receiving BC disability benefits has more than $3000 in assets (with some exceptions – car, principle residence, and if have kids allowed $5000 plus $500 each kid) then the person becomes ineligible for the disability pension.  There is an exception to this rule if the funds are held in TRUST and expenditures are used for medical devices, care service, education/training, renovations to accomodate disability, promote independence. Funds should be paid directly to the service instead of the beneficiary. Beneficiary can be their own trustee provided trust not more than $100,000.  

[§4.04]
Planning the Will
29


1.
Planning for Contingencies: be sure the will covers all possible deaths
29


2.
Use of Language
29


3.
Numbering, Headings and Order: for instance, have specific gifts given before allowing the executor to convert unauthorized investments into $, then specific gifts of $ and then gifts out of residue
30


4.
Outline of a Typical Will: see list!!
30


5.
Planning the Dispositive Provisions: refer to beneficiaries by name and legal relationship, and a lawyer should consider things like deaths, adoptions/births, divorce, mental breakdown, young people etc, contemplate survivorship and that a beneficiary could die first; divide it into shares and not % b/c that way of one dies the others just split the share and there is no partial intestacy
30


6.
Capital and Stirpital Distributions: per capita or per stirpes; per capita: if a beneficiary does their share goes to the other beneficiaries and not to their beneficiaries; per stirpes: if a beneficiary dies, it gets distributed between each line of lineal descendants and this can be limited to a certain number of lines
32


7.
Will Provisions Relating to the Executor and Trustee: must empower trustees to do things like purchasing assets, remuneration (they can specify way or extra), that they can employ experts (like accountants) and any gifts to the E (must be given unconditionally and not as a basis of them acting)
34


8.
Common Drafting Pitfalls: not defining classes, the gift adeeming, gifts to infants without specifying where the money is going (goes to Public Trustee then)
34

[§4.05]
Execution of the Will: ensure the Ws are not transient and that they include their name, address and occupation – See [2.01].
35

[§4.06]
Office Procedures
35


1.
Wills Notices: filed with the Division of Vital Statistics and gives the place and date of the last will
36


2.
Wills Storage: must be free from risk of accidental loss or destruction; if you keep make sure they know that you will not be keeping them apprised of the law
36


3.
Reporting to the Client: set out that the will is done and you have no further obligations



4.
Destruction of Prior Wills and Will Files: can be destroyed once revoked unconditionally by a later valid will



5.
When Should a Solicitor Release a Will From Safekeeping? Only upon written instructions from the client or from the executor upon proof of identity



6.
Solicitor - Client Privilege: there is an exception with regards to many will communications
36

Claims That Can Be Made Against an Estate

[§5.01]
Introduction
37

[§5.02]
Wills Variation Act: child or spouse can seek redistribution if adequate provisions were not made for their care; this includes common law same or opposite sex couples; it is good practice to record the testator’s reasons in a memorandum outside the will to be revealed upon a challenge and make sure they are recorded as objectively as possible so that they can be seen as rational and valid
37

[§5.03]
Setting Aside a Will: the Probate Registrar will recognize invalid wills due to formalities (an execution in which the Ws did not see the testator sign may still be upheld; proof in common form is an ex parte application  by the executor supported by affidavit evidence; proof in solemn form required proof of the will in open court after notice has been given to all parties
38

[§5.04]
Testamentary Capacity and the Burden of Proof: the primary burden lies with the propounders of the will who must show it was the last will and testament of a free and capable testator; if it is rational on its face, then it is presumed the testator was capable at the time of making it and if irrational the propounders must prove capacity to rebut the presumption of incapacity
39

[§5.05]
Suspicious Circumstances and the Burden of Proof: After proving that the will was duly executed  and that the testator knew and approved of the contents and had capacity, there is a presumption in favour of the will; the burden then lies on the challenger to prove there are suspicious circs and if this is done the propounder must again prove knowledge and approval; all that is required is some evidence of suspicious circs (evidentiary burden)
39

[§5.06]
Undue Influence and Duress and the Burden of Proof: allegations must always be proved by the attacker which requires affirmative evidence to displace proof of knowledge and approval by the propounders and if there is none the attack fails; therefore usually alleged with testamentary capacity
40

[§5.07]
Where There is No Will: WVA does not apply! But a spouse can apply to the court for an order providing for support, maintenance and benefit of the CL spouse, but must have lived together with the other person as spouse and been maintained by them for at least 2 years; if the Defn of Spouse Act comes in, same sex spouse will be included and the need to have been maintained for 2 yrs will be eliminated; spouses who have been separated for at least one yr, the former spouse gets nothing
40

[§5.08]
Common Law Rights: can be made by CRs and tort victims and can be made by the estate for some claims; MUTUAL WILLS: complex and uncertain but they are usually another kn to dispose of property a certain way provided both spouses make reciprocal promises; also constructive trust [consider the plaintiff’s efforts, the advantage accrued to the deceased, the deprivation to the plaintiff and the value of everything that is received or might be received 
41

Malpractice and Wills

[§6.01]
Malpractice and Wills: normally competent lawyer; consider that for breach of kn, time runs from when the kn was executed, but for the tort claim of negligence it runs from the discovery of the injury; liability to a third party is under Hedley Byrne (negligent misstmt, foreseen reliance, and injury and the stmt must have been made by a person with special skill; the person must meet the neighbour test for proximity and then reliance and skill must be shown
44
[§6.02]
Common Errors: LIM PERIOD is 6 years from the date the cause of action arose (and for negligence this arises as of the date of death although it can be confirmed)
46

APPENDIX 4- sample will
85

