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Why does the Buyer Prefer an Asset Sale While the Seller Prefers a Share Sale?
Pages 9-14 (Practice Materials)

Buyer – Assets

1. Disadvantages of Asset Sale

a. B must pay GST/SST on assets – pp.5, 10.
b. Buyer may need 2 pay further taxes and commissions on some assets (e.g. real prop’y – land transfer tax, RE commission, conveyancing fees), p. 5
Pages 14-17 (Practice Materials)

Seller – Shares

1. Disadvantages of Share Sale

a. Must sell all shares. This may be problematic if a group of minority shareholders is unwilling to sell their shares. They may be entitled to exercise minority remedies under the Co. Act – p. 6; could delay sale

a. More document-heavy closing than share sale – p. 10.

c. Must obtain many 3rd party consents (many difficult to obtain) – p. 10.

d. Employment contracts will terminate; not assignable. Must negotiate new contracts for those employees that the buyer wishes to keep in employ – p.12.

3. Advantages of Asset Sale
a. B may only need to deal w/ 1 seller rather than obtaining unanimous consent of all SHs (however if resolution passed against the will of the minority shareholders, SH dissent rights could be exercised **-p.9)

b. Tax advantages (see Buyer’s Tax Position) – p. 5, 168.

c. B can “cherry-pick” assets that (s)he wants.

d. B needn’t worry about inheriting liabilities of S to the same extent as in a share sale (however may still give rise to environmental hazard claims when prop’y is b’g purchased)

e. B needn’t necessarily keep all emp’ees (however (s)he should beware of oblig’ns under collective agree’ts & LRA as (s)he may  b bound by the collective agree’t or subject 2 a successor’p claim under the Act). – pp. 6, 13.

b. B inherits liabilities of S when buying shares (must worry about title to assets of co., charges against land, professional neg’ce claims, environmental waste, etc.)

c. B will need to get consents to transfer leases, licences, permits – p. 6.

3. Advantages of Share Sale

b. Tax benefits (income & sales tax) – p. 5, 165.

c. Seller can (to some extent) off-load liabilities by selling shares (subject 2 guarantees and set-off rites) – p. 5.

