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Creditors’ Remedies – Builders Liens


	Abuse of Process (Wrongful Filing) (s.19, 45)
	34

	Abandoned, defn

	34

	Acting for Purchaser of New Home 
	36

	Action to Enforce (where/when to commence)
	46

	Actions, more than 1 on same K/improvement
	48

	Actions, consolidation of 
	48

	Advancing funds under a mortgage
	41, 42

	Architects/Engineers 
	30, 33 

	Assignment of Liened Property or Lien Claim (S.42/43) 
	49

	Bad faith payments
	38

	Bonds (labour and material pmt)
	32, 37

	              Lien Bonds
	32, 37

	Builders Lien Act 
	29

	Calculating Time
	32

	Certificate of Completion 
	33

	Certificate of Pending Litigation (must be filed if no s.23/24) (s.33(5))
	46, 52

	
Petition/Applic. to discharge
	37

	Claim
	

	               Assignment of
	49

	               Completing the Lien Claim
	31-32

	
 Particulars of 
	31-32, 46-47

	Claimants = WHO can make a claim
	29-31

	Commencing an action (S.27, use Writ/SOC)
	46

	Completion, def’n of
	33-34

	              Head contract
	33

	Improvement
	34

	              Strata lot
	34

	Completing the Lien Claim
	31-32

	Consolidation of Actions (Rule 5, s.26)
	48

	Contractor 
	29

	Costs (awarded for unmerited lien claim)
	34

	Counterclaim (s.26,30)
	48

	Court Registry – where to commence action = in land district (s.27)
	46

	Damages – resulting from unmerited lien 
	34

	Defendants to a lien action 
	46-47

	Defense to lien claim = HB (HoldBack)
	38

	Deficiencies, HB for
	39

	Discharge of liens = pay into court/trust
	37

	Distribution of $ to lien claimants (pro rata)
	43

	Employment Standards Act Certificate
	30

	Enforcing the lien
	46

	Engineers/Architects
	30, 33

	Filing the Lien 
	32, 34

	
Abuse of process
	34

	
Costs (s.19)
	34

	Final Orders 
	48,49

	Forced Sale
	49

	Head Contract – limitation period if none
	33

	Hearsay (in trial for summary judgement)
	48

	Holdback, duty to (s.4, s. 34)
	

	              Deficiencies in new home
	36

	              Expiry of holdback periods (55 days)
	33

	              General
	38

	
Holdback Account (s.5)
	38

	              Mortgagee as owner (eg. bank) (s5(4))
	35

	              Multiple holdback system (s.4)
	38

	              Pmt. of as defense to lien claim
	38

	              Principle of limited recovery
	38

	              Purchasers (10% holdback = protected)
	36

	              Purchasers of strata lots (7%)
	36

	              Statutory holdback (s.4(1))
	38

	Holdback Account 
	38-39

	Improvements 
	

	
Completion of 
	33,34

	              “In Relation to (an)”
	31

	              Owner’s knowledge of
	35

	              Time for lien runs from use of
	33,34

	Interest 
	49

	Judgment
	49

	Jurisdiction (s.27)
	46

	Knowledge, owner's 
	35

	Liability of Directors/Breach of Trust (s.11)
	40

	Lien/Payment Bonds
	32, 37

	Lien
	

	              Abandoned (date to file from)
	32,34

	
Action to Enforce 
	46-47

	Bonds
	32, 37

	              Cert. Of completion (date to file from)
	32,33

	
Certificate of Pen Lit (must file within 21 days)
	32

	
Claimants 
	29-31

	
Claim of Lien Form (s.15, Form 5)
	31,51

	
Claim particulars of 
	31-32, 46

	              Completion (date to file from)
	32,33-34

	
Defendants to Lien Action 
	46-47

	               Deficiencies – in new house
	36

	
Discharge of 
	37-38

	              Enforcement of 
	46

	
Filing the Lien (s.15)
	32

	
Holdback 
	36, 38-39

	
Limitations 
	32

	
Notice to commence within 21 days (s.33(2)) Form 6
	32

	
Parties/Defendants
	46-47

	               Payment into court for discharge of
	37-38

	Purchaser’s liability for
	35-36

	Wrongful filing of unmerited liens (s.19)
	34

	Service of (deemed 8 days after mailing)
	32

	              Triggering events for filing
	33

	Limitation Periods – below*** (s.33)
	

	Material Supplier
	30-31

	Meritless lien (“legal blackmail”)
	34

	Money paid into court = discharge the lien
	37

	Mortgage
	

	Advancing fund under
	42

	As owner
	35

	Mortgagee’s priority
	43

	Multiple holdback system
	38

	Non-Contracting Owners (s.3)
	35

	Notice of interest (filed by owner in LTO)
	35

	Occupancy Permit
	36

	Owner, mortgagee as
	35

	Owner, non-contracting
	35

	Payment Certifier 
	33

	Pmt into Crt/Trusts to Discharge Liens (s.23)
	37-38

	Pmt made in bad faith
	38

	Pmt out of Crt. (to owner if no action started)
	37

	Pmt into Trust as Alternative to Pmt. into Court
	37

	Personal Judgment under Default Rule 
	48

	
Final Order for 
	49

	Principle of limited recovery
	38

	PRIORITY ISSUES
	

	Amongst Lien Holders – equally (s36-38)
	43

	Debentures = mtg (s.32)
	43

	Priorities Affecting Builders Liens
	41

	Between lien claimant & mortgagee (mtg wins for only amounts given before Lien filed) (s.32)
	41-42

	Purchasers in good faith
	36

	Purchaser of completely new home
	36

	Purchaser of strata lot
	36

	Rental Equipment
	31

	Sale Order (re: property/land) (s.31)
	49

	Security for the lien (s.24)
	37

	Several actions on one K or improvement
	48

	Statutory Holdback 
	38

	Strata Lot 
	

	              Completion of (45 days to file lien)
	34

	              Holdback by purchaser of 
	36

	Subcontractor 
	30

	Summary Judgment/ Trial 
	47-48

	Supplier of Materials
	30

	33(2) Notice to Commence Action (Form 6)
	47

	Triggering Events
	33

	Trusts (s. 10)
	39-41

	Pmt. into laywer’s trust acct. to discharge lien (rather than into crt.) 
	37

	              Garnishment of Trust Funds
	39

	
Limitation 
	47

	Union
	30

	Worker 
	30

	Wrongful filing of lien
	34


	***LIMITATION PERIODS
	

	Abandoned (after 30 days of no work`)
	34

	Calculation of time
	33

	Certificate of completion (Form 3, s.7)

· Pmt certifier has 10 days from contractor’s request to issue certificate
	33

	Certificate of completion

· Pmt certifier has 7 days to deliver cert.
	33

	Certificate of completion 

· Pmt certifier has 7 days to post cert.
	33

	Certificate of completion 

· Request for further particulars must be fulfilled by pmt certifier w/in 7 days of request
	33

	Certificate of Pending Litigation
	46

	Commencing Action - w/in 1 yr or lien extinguished (s.33, s.4 for trust)
	47

	Head Contract, none
	33

	Holdback (55 days from  “trigger”)
	33

	               Holdback acct. must be established or        contractor can suspend operations on 10 days notice
	39

	Improvements 
	34

	Lien (45 days to file from “trigger”) (s.20)
	33

	Lien claimant has 1 yr to commence an action (or respond to 21 day notice)
	47

	Owner can apply for pmt out of court if lien claimant doesn’t commence action w/in 1 yr. or in response to 21 day notice
	37

	To Commence action (21d from Notice to Commence)
	47

	Trust, enforcement of (1 yr from completion of head K or improvement)
	47
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