(
)

(
)


professional responsibility

Contents

Professional Responsibility

[§1.01]
Introduction
1

Competence

[§2.01]
Role of the Law Society
2


1.
Credentials Committee
2


2.
Practice Standards Committee
2


3.
Ethics Committee
3


4.
Counselling and Advice
3

[§2.02]
Duty to Be Competent
4


1.
Components of Competence
4


2.
Knowledge and Skill
4


3.
Quality of Service
4


4.
Health and Emotional Problems
5


5.
Detection of Incompetence
5

Discipline And professional conduct

[§3.01]
Introduction
6

[§3.02]
The Law Society's Role in Reviewing Conduct
6


1.
The Law Society's Statutory Mandate
6


2.
The Professional Conduct Department’s Approach to Complaints
6


3.
Jurisdiction
7


4.
Structure of the Discipline Committee
7


5.
"Professional Independence, Public Accountability"
8

[§3.03]
Complaints Investigation
9


1.
Initiation of Complaints
9


2.
Lawyer-Initiated Complaints
9


3.
Number and Type of Complaints Received
9


4.
Processing Complaints
10


5.
The Decision to Take No Further Action and the Complainant's Right to Review
13

[§3.04]
The Discipline Committee Process
13


1.
Initial Consideration by the Discipline Committee
13


2.
Conduct Review Subcommittee
13


3.
Practice Standards Committee
13


4.
The Citation
14


5.
Interim Suspension/Conditions
14


6.
Admissions
14


7.
Pre-Hearing Procedure
15


8.
Confidentiality
15

[§3.05]
Hearing Procedure
15

[§3.06]
Appeal from the Hearing Panel Decision
16

[§3.07]
Standard of Financial Responsibility
16

[§3.08]
Convictions
17

[§3.09]
Appointment of a Custodian
17

[§3.10]
Selected Summaries from the Discipline Case Digest
18


1.
Neglect of Office Systems/Clients
18


2.
Failure to Respond to the Law Society
18


3.
Failure to Keep Proper Records
18


4.
Failure to Supervise Staff
18


5.
Threatening Criminal Proceedings
18


6.
Forgery in Order to Effect Conveyance
19


7.
Conflict of Interest
19


8.
Intoxication in Court
19


9.
Tampering with a Witness
19


10.
Failure to Avoid Inaccuracies in Documents
19


11.
Overcharging of Fees Caused by Improper Records
20


12.
Failure to Comply with s. 9 of the Divorce Act
20


13.
Distributing an Advertisement that Improperly Directed Clients



to the Lawyer’s Office
20


14.
Breach of Confidentiality
20


15.
Failure to Pay Practice Debts and Charging Excessive Fees
20


16.
Threatening to Report to a Regulatory Body
21


17.
Conduct Unbecoming a Lawyer
21


18.
Misleading a Court
21


19.
Interference in the Administration of Justice
21


20.
Misleading a Client and the Law Society
21


21.
Breach of Undertaking
22


22.
Failure to Notify of Unsatisfied Judgment
22


23.
Obligation Regarding Independent Legal Advice
22


24.
Obligations Regarding the Payment of GST/PST
23

[§3.11]
Law Society Complaints and Discipline Statistics 2001
24

Professional Liability

[§4.01]
Basis of Liability
28

[§4.02]
Evolution of Liability in Negligence
28


1.
The Relationship of Proximity
28


2.
Reliance on Special Skill or Knowledge
28


3.
The Test of Neighbourliness
29

[§4.03]
Scope of the Lawyer’s Liability in Negligence
29

[§4.04]
Limitation Period
29

[§4.05]
Standard of Care
29

[§4.06]
Fiduciary Duty
30

[§4.07]
Causation
30

[§4.08]
Conclusion
31

B.C. Lawyers Professional liability insurance

[§5.01]
Introduction
32

[§5.02]
Coverage
32


1.
Who is covered?
32


2.
What is covered?
32


3.
What is not covered?
33


4.
What are the limits of coverage?
33

[§5.03]
Exempt Lawyers and Part-time Practice
33


1.
Exempt lawyers
33


2.
Part-time practice
34

[§5.04]
Excess Insurance
34

[§5.05]
Reporting a Claim or Potential Claim
34


1.
When to report
34


2.
How to report?
35


3.
Obligations to client
35


4.
Confidentiality
36


5.
After a report
36

[§5.06]
Consequences of a paid indemnity claim
36

[§5.07]
Other Coverage available through the Lawyers Insurance Fund
36

appendix

Appendix A — Who to call at the Lawyers’ Insurance Fund
37
Specific Issues

[§6.01]
Making Legal Services Available
39


1.
Excerpt from Code of Professional Conduct, Chapter XIV
39


2.
Excerpt from Rondel v. Worsley
39


3.
Excerpt from H.H.A. Cooper, "Representation of the Unpopular"
39


4.
Pro Bono services
39

[§6.02]
Civil Disobedience and the Legal Profession
40


1.
The legal problem
40


2.
The problem of professional discipline
41

[§6.03]
The Authority of a Lawyer to Act on a Client's Behalf
42

[§6.04]
Authority to Settle
42

[§6.05]
Duty to the Court Generally
44

[§6.06]
Accuracy in Pleadings
44

[§6.07]
Abuse of Process
44

[§6.08]
Evidence and Argument
45

[§6.09]
Manufacturing Evidence
47

[§6.10]
Respect for Counsel
47

[§6.11]
Contempt of Court
47


1.
Failure to appear in court
47


2.
Withdrawal during trial
48

[§6.12]
Costs Against Lawyers
48

[§6.13]
Proceeds of Crime Legislation
50

[§6.14]
Avoiding Conflicts of Interest
53


1.
Introduction
53


2.
Categories of conflict of interest
53


3.
Sources of "law" on conflicts of interest
53


4.
An examination of the lawyer’s obligations in certain conflict situations
54

[§6.15]
Conflicts of Interests – Acting Against a Former Client
56

[§6.16]
Transactions between Lawyers and Clients
58

[§6.17]
Gifts to Solicitors
60

[§6.18]
Unrepresented Parties
60

[§6.19]
Giving Independent Legal Advice
60

[§6.20]
Intimate Relationships with Clients
62

[§6.21]
Confidentiality
62


1.
Introduction
62


2.
Handbook duties
62

[§6.22]
Without Prejudice Communications
63

[§6.23]
Gender Bias and Other Forms of Discrimination
63

[§6.24]
Cultural Diversity
66

[§6.25]
Discrimination Ombudsperson
69

[§6.26]
Other Issues
72

appendiCES


Appendix 1 – Sample Non-Engagement Letter Where Conflict of
73




 Interest Exists


Appendix 2 – Independent Legal Advice Checklist
74

