
REAL ESTATE law

Contents

Aboriginal Title

· Delgamuukw v. the Queen - aboriginal title not extinguished

· “Crown” land title may be contested

· see also "Investigating Title"
4

38

Acceleration clause (see Mortgage Remedies)
148

Adjustment Date: (see Purchase Agreements)
13

Aeronautics Act
· zoning, etc., to prevent incompatible use of land adjacent to airports

· height restrictions, etc
38

Affirm or disaffirm: (see Remedies of seller & buyer)
120

Agricultural Land Reserve Act
39

· agricultural land reserve considerations

· may not appear on title
39

Anticipatory Breach: (see Remedies: Relevant)
119

Assumption And Novation

· common law said that the purchaser does not have a contractual obligation with the mortgagee unless an assumption agreement is signed.  PLA changes this, but it is untested as yet


· novation: = the substitution of a new obligation for an old one as by transferring a debt from one creditor to another.  Basically must have consent and acceptance by all parties of novation of a mortgage


· is an issue of fact
140

Bank Act


· Part VIII ss. 449-454 requires disclosure of interest rates
142

Bankruptcy and Insolvency Act
· s. 75 - excepts bona fide purchaser for value


· s. 95 - raises a question about transfers of land within 3 months of declaration of bankruptcy, deemed fraudulent preference

39

Builders Lien Act
· see Cred.Rem. stuff


· s. 32(1) - prior mortgage advances take priority


· liens are backdated to commencement of work!

39

Caveat (See Encumbrances)
37

Caveat emptor (See Purchase Agreements: Prop.)

18

Client Instructions 


Client Instructions: Receiving from Purchaser
16 steps


1. discuss fees and disbursements


2. confirm instructions to act & advise as to what step you will take


3. State clearly that insurance is the responsibility of the purchaser (12:01 completion date)


4. Is client concerned about the location of improvement on the lost?


5. Discuss municipal zoning by-laws


6. Are the suites legal?


7. Discuss obtaining keys, & moving expenses


8. Opening of hydro, telephone etc.


9. Ensure purchase price reflects fair  market value


10. Identify name of purchaser, how they wish to be described (occupation etc.)


11. Any recent work completed? i.e. Builder’s Lien  issues?


12. Is your client aware of any marital difficulties btn vendor & spouse (as if you’d know?)


13. Has Purchaser received proper disclosure information


14. Discuss proposed method of financing


15. Talk  about property transfer tax, if applicable. 1% of first $200,000 and 2% on the rest (or FMV)


16. If GST isn’t dealt with in the contract, determine if its payable:


Consider:



· If vendor is an individual, are they a builder or a renovator?


· Is the property new? A big renovation property or a converted commercial property?


· Is the property the vendor’s residence or personal recreational property?

29

Clients: Conflict of Interest
· HB, Ch. 6 and Ap. 3


· can only act in a conflicted position for “simple” conveyances


· conveyance of a single unit in a multiple unit dwelling or the conveyance of an unfinished property are generally not “simple.”
· Acting for Mortgagor and Buyer
30, 

131

Co-Insurance (See Mortgages: Insurance)
137

Commission: (see Purchase Agreements)
15

Companies as owners – when struck from registry, property Escheats to Crown
36

Completion Date: (see Purchase Agreements)
12

Completion: (see Purchase Agreements)
16

Conditions precedent: (see Remedies: Relevant)
119

Conflict of Interest (see Clients)

30, 78, 82, 131

Consumer Protection Act
· allows court to open up a mortgage transaction

· ss. 41-42 - Mortgage disclosure requirements
39, 139 

Contaminated Sites Registry
· created by Waste Management Amendment Act 1993


· is a registry of decisions about the environmental status of sites


· electronic access through B.C. On-line, paper registry contains supporting documentation
xe "Contaminated Sites Registry"
45-46

Conveyancing


Conveyancing: Form A Freehold Transfer
· LTA, Part 12


· using Form A is mandatory


· signature is evidence that executing party knows contents and signed voluntarily and has the capacity to sign

63

Conveyancing: Introduction
· Purchaser’s lawyer does most of the document preparation and forwards it to the vendor’s lawyer
59

Conveyancing: Other Documents
· Form C - general instrument, is used for charges and discharges
64

Conveyancing: Property Transfer Tax Return
· 2 forms required for exemption, 1 form for no exemption


· should be signed by the purchaser


· first-time home buyers may be exempt

64

Conveyancing: Steps 

1)Initial Contact
58

· receive and examine purchase agreement and instructions


· check for conflicts

· diarize


2) Client Interview
58

· confirm instructions and discuss particulars


· if needed, seek instructions to complete on undertakings (Norfolk v. Aikens)
3) Search Title

4) Follow-Up from Interview and Title Search
59

· review title documents


· co-ordinate clearing title with vendor or vendor’s lawyer


· confirm instructions and report on title in writing


5) Prepare Documents
60

6) Matters Before Closing
60

· double-checking - review statement of adjustments, all mortgage documents and plan with purchaser, receive money necessary to complete


· arrange concurrent registration with mortgagee’s lawyer


7)Registration
61

· generally done by title search agents


· assemble a completed registration package


· do pre-registration search for any new encumbrances


8) Closing Procedures
61

· do post-registration search for intervening encumbrances


· receive money from mortgagee’s lawyer and pay out vendor, real estate agent, etc.


· order state of title certificate after registering appropriate discharges


9) Post - Closing Procedures
62

· enclose a state of title certificate, trust reconciliation statement and statement of account


59
59

59

60

60

61

62

Corporation Capital Tax Act
· creates a lien in favour of the government on entire assets to the corporation
40
39

Corrections (see Title Search)
35

Costs of Conveyance (Buyer pays)
13

CPL (See Encumbrances)
37

Criminal charges under Securities Act
45

Criminal Code
· s. 347: is an offence to charge more that 60% interest/year

· provision is usually severed from the contract
141

Damages:

· see Buyer's Remedies
· see Seller's Remedies
122

122

121

Deposit: (see Purchase Agreements)
11

Description of Property: (Purchase Agreements)
11

Disclosure (See Property law Act) ??

3

Disclosure (See Purchase Agreements: Property Condition Disclosure Statement

18

Distress (see Mortgage Remedies)
149

Duplicate certificate of title (see Equitable Mortgages)
xe "Equitable Mortgages"
146

Duplicate indefeasible title (see Title Search)
35

Easements (See Encumbrances)
36

Employment Standards Act
· allows Director to file a certificate against the employer’s interest in land for unpaid wages
40
40

Encroachments
136

Encumbrances
non-financial charges


1. Easements
· an interest in land


· the dominant tenement is granted certain rights over an adjacent parcel of land (the servient tenement)

· Merger of ownership does not extinguish it

· Court can order extinguishment

2. Statutory Rights of Way
· LTA s. 218 - no dominant tenement is created


· Granted in favour of public bodies, utilities and municipal corporations


· Note any use restrictions


3. Certificate of Pending Litigation
· LTA s. 215 


· Freezes all or some part of the title


· s. 217 - can register subject to the CPL


· CPL’s have a one-year limitation


4. Caveat
· 60 day instrument-Registrar’s discretion-sets out an interest in the land


· freezes the title
36

36

44

44

36

37

37

Enforcability of Purchase Agreement: (see Remedies)
118

Environmental Enquiries: (see Searches: Contaminate Sites Registry & Mortgages)
46,

136

Environment re: Oil Tanks in Property 
76

Equitable Mortgages
created by: 

· pledge of duplicate certificate of title


· the mortgaging by the holder of an equitable interest, such as a subsequent mortgagor a mortgage by a purchaser under an agreement for sale


· by an agreement which was intended to create a legal mortgage but is defective


· by an agreement, perhaps just a letter, to provide a mortgage
146

Escheats: (see Searches: corporate)

· where company has been struck from the registry, the property may have escheated to the Crown
36

Family Relations Act
· Is important to conveyancing because a spouse who is not registered as an owner of real estate is, in certain circumstances, vested with rights to real estate registered in his or her spouse.

· s. 56 - 50% entitlement to the property if a triggering event has occurred.

· s. 64 provides that s. 29 (which protects innocent purchasers who have notice of unregistered interests) also applies to an interest of a spouse in land under the FRA.

· s. 63 - notice of a marriage or separation agreement can be filed as a charge against property in the LTO.

3

Family Relations Act
· s. 63 - allows a marriage or separation agreement to be filed as a charge against land

· prevents transfer, etc.

· s.56 – 50% ownership of family asset
40,3

Fine Print: (see Purchase Agreements)
13

Fish Protection Act
40

Fixtures
14

Foreclosure (see Mortgage Remedies)
148

Forest Act
· s. 120(3) - creates right of ways

40

Forms A, B & C / Documents

· Form A Transfer

· Form B Mortgage

· Form C General Instrument
1,61,63,64
63

133,177

64

Fraudulent Conveyance Act and Fraudulent Preference Act
· Can’t delay, hinder or defraud creditors of their just and lawful remedies.

· HB, Ch. 4 R. 6.

4

Freehold Transfer (See Conveyancing)

63

GST: 
What is Taxable
· new or substantially renovated residential housing


· legal fees


· conversion to residential from commercial use


Representations and Warranties

· should be in purchase contract rather than the statement of adjustments


Who Collects the Tax

· can be either the vendor or purchaser


GST Certificates

· facilitates smooth completion but aren’t required


· were prepared by the Law Society GST Committee


Rebates
· Excise Tax Act ss. 254-256


· most common situation is a purchase of home from the builder


· see sample calculation for GST-included purchase price
65

65

66

66

67

67



Heritage Conservation Act
· heritage designation can limit changes to a home

· heritage designation can be filed in the LTO and noted on title
41

Highway Act

· freehold of highways vests in the government
41

Holdbacks for Non-Resident Vendors
· get a statutory declaration on vendor residency or a representation and warranty as part of the vendor’s statement of adjustments.  If not, vendor pays withholding tax, s.116 Income Tax Act.

· holdback is 33 1/3% for non-depreciable and 50% for depreciable property if vendor is a non-resident (actual tax is less than this)
68

Home Conversion and Leasehold Loan Act
· can’t advance money unless mortgage is registered in the appropriate LTO
42

Home Purchase Assistance Act
42

· restricts transfer of title
42

Homeowner Interest Assistance Act
· advances under a mortgage take precedence over after-registered interests
42

Homeowner Protection Act

· scheme for new home warranty insurance
42

In/Out Analysis
· a financial dry-run of the conveyance, an internal memo
68

Included Items
14

Insurance and the Mortgagee

· lender will insist on adequate coverage


· get “insurance binder” or “cover note” from agency


· policy must usually include a “standard mortgage clause”
· During Convenance

136

14

Introduction
· HB, Ch. 12, R. 5-8 limits legal assistant’s role

· Legal assistant may attend to routine matters and draft correspondence and documents etc. provided that lawyer attends on the client to advise and take instructions on all substantive matters and meets other criteria.
1

Islands Trust Act
· s. 32 - construction must be approved by Island Trust Committee
42
42

Judicial Sale (see Mortgage Remedies)
148

Land (Spouse Protection) Act
· transfer of interest in homestead is void without written consent of spouse if an interest has been registered under s. 2
43

Land Act
· an act or instrument by which the government creates or divests an interest in land
43

Land Tax Deferment Act
· deferred tax is a lien against the land
43
43

Land Title Districts (7 of them) LTA s.4-7
2

Land Title Act
· key statute, modifies Torrens system – Act governs the recording of interests in land.

· to affect third parties, instruments must be registered. 

· Priority of competing interest in the same land is determined solely on the basis of the date and time of application for registration unless the instruments state otherwise.

· s. 23(2) - registered title holder has indefeasible estate in fee simple

· federal and provincial statutory liens do not have to be registered

· NB: Escheat Act provisions
1

35

Land Title Fees
· some common fees listed, schedule of all fees is found in the LTA Regulation
65

Land Transfer Form Act
· deems land transfers to have occurred in a specific form
43

Legal Assistants, duty of
1

Liability of agents: (see Remedies)
123

Local Government Act
· all levies and taxes are liens/charges

· don’t require registration
43

Manufactured Home Act
· must register the transfer of manufactured homes in the Registry

· mortgages, conditional sales agreements, etc., must be registered in the PPR
43

Mortgages & Agreements for Sale


Mortgages:
· at common law, a mortgage was a contract for a debt with conveyance of property for security, subject to a proviso for redemption.  Land Title Act says that a mortgage is a “charge”


Contractual Aspect of a Mortgage
· is a contract and therefore needs privity


· an assumption agreement creates privity


Conveyance and Security Aspect of a Mortgage
· although a mortgage is only a charge, mortgagee can still foreclose ...


· can incorporate statutory terms, standard terms, or an express set of terms into a mortgage

130

130

131

Mortgages: Assuming /Releasing original owner (PLA s.20-24)
44

Mortgage Brokers Act

· requires disclosure by brokers to borrowers
142

Mortgages: Clearing Title

3 ways to clear:


· forward mortgage proceeds to purchaser’s lawyer on lawyer’s undertaking to clear title


· lender’s lawyer could pay out the amount owing on prior encumbrances and send the mortgage balance to the purchaser’s lawyer


· lender’s lawyer could deliver a trust cheque to the purchaser’s lawyer for the amount of the loan pay-out but payable to the existing mortgage


LTA allows registration with a CPL on title, subject to certain conditions.
138

Mortgages: Conflicts

· HB, Appellant 3, R. 5

· can act for a purchaser and a lender in a “simple” conveyance (defined)
131

Mortgages: Final Steps

· having paid off encumbrances, file discharges and get a state of title certificate and forward it to the client
139

Mortgages: Instructions/Commitment Letter

· review lender’s instructions against a checklist


· these instructions often come with a form for the final report the lender requires
135

Mortgages: Interest Act
· s.6: if blended principal/interest payments, must show the amount of the principal and the rate of interest or no interest is payable


· s.8: can’t charge a higher rate of interest on arrears


· s.10: can pay out a mortgage on real property if it states it can’t be redeemed for at least 5 years and that time has passed
139-140

Mortgages:  Insurance

· must be in place before lender will advance funds


· see appendix 51 for sample instructions


Standard Mortgage Clause
· mortgagee is named as “Loss Payee”


· this clause states insurance will remain effective despite any act, neglect, misrepresentation, etc. of the owner/mortgagor


Co-Insurance

· an “encouragement” to increase the percentage of the value insured by proportionately penalizing owner in cases of loss or for a stated amount


Replacement Cost Endorsement
· only pay “new” value is the item is replaced/repaired


· if the insured takes cash, will only receive the depreciated value
136

136

137

137

Mortgages: Problems, Pitfalls, New Developments, and Disclosure Requirements
139

Mortgages: Registration and Advances

· registration is necessary to perfect mortgagee’s security. A pre-registration index search is advisable and a post-registration index search is imperative. It is a solicitor’s obligation to certify title.

· if money is advanced in stages, check the title before each advance 
138

Mortgage- Remedies

Action on The Personal Covenant
· bringing action on the covenant-alone or in combination with foreclosure action


· acceleration clause-makes outstanding principle & interest due & owing on default.


· enforcement of covenant after order absolute (can’t do it - only after order nisi)


Action for Foreclosure
· BCSC R. 50


· extinguishes mortgagor’s equity of redemption


Judicial Sale
· in context of a foreclosure


Contractual Power of Sale
· judicial sale is better


Possession

· mortgagee can take possession


· all mortgages should provide for the appointment of a receiver, though the Law and Equity Act, s. 39 allows the court to do so anyway


Distress

· seizure of goods and chattels of a mortgagor in default 


· very unusual
148

148

148

148
148

148

149



Mortgages: Report to Client
· do ASAP and include a copy of the property plan and list of charges to remain on the property
136

Mortgages: Title Insurance
· currently can only be done when mortgagor is refinancing an existing mortgage.
149

Mortgages:  Varying Terms by Ct (Cons. Protection Act s. 57)
39

Neighbours (See Property law Act)

3,

142

Non-Resident Vendors (See Holdbacks)
68

Norfolk v. Aikens: (see Purchase Agreements)
16

Norfolk v. Aikens: (see Undertakings)
87,

Novation (see Assumption & Novation)
140

Obligations under Purchase Agreement
7

Opinion Letters (Re: Mortgages)
160

P.I.D. Number (see Title Search)
33

Particulars of Charges: (see Title Search)
33

Patients Property Act
· land transfers ineffective after a committee is appointed
44
44

Pending Applications (see Title Search)
35

Personal Property Security Act
· s. 49 - allows LTO registration of interest in fixtures or crops
44
44

Possession (See Mortgage: Remedies)
148

Power of Attorney Act
· s. 8 - allows for an enduring power of attorney to be given


· s. 56 LTA limits a power of attorney to 3 years otherwise

44

Priority is determined by time and date of registration and NOT by the order the document is listed.
35

Priority of Statutory Liens
· ESA s. 87(1)and (5) - unpaid wages


· WCA s. 52 - unpaid assessments


· Bankruptcy and Insolvency Act neutralizes some provincial statutory priorities


· lots of other statutes create priorities as well.
143

Privity (see Mortgages)
130

Proceeds of Crime Legislation
1. Legislation Provisions
· CC s. 462.31(1) - it is an offence to convert or conceal proceeds of crime


· judge can order forfeiture of property and can issue a restraint order against the property


2. Impact on the Land Title System
· there is no time limit for a restraint order to be registered or served


· brings the ownership of the land into question


3. Inability to Honour Undertakings

· a restraint order can be effective against a lawyer’s trust account, making it impossible to pay out money that the lawyer has given his/her undertaking to pay


4. Impact of Proceeds of Crime Legislation
· should draft undertakings to be conditional or self-determining so the lawyer is not in breach if s/he finds out either the property or the purchase price is the proceeds of crime

68
69

69

69

70

70

Professional Responsibility (see also Conflict of Interest and Undertakings)
30, 78, 82, 88, 117

Property Condition Disclosure Statement
18

Property Law Act
· Contains substantive law relating to the rights and obligations of parties to a real estate transaction.

· S. 11 & 12 suggest that a husband and wife are not joint tenants unless the instrument so states in express terms

· s. 18 allows a person to transfer land to himself or herself. This provision is used to sever joint tenancy.
· s. 20-23 - allow a vendor to be released from a personal covenant when the purchaser assumes an existing mortgage


· s. 28-30 - priority of mortgages and notice provisions

· s. 33 - mortgagee must provide a statement of the mortgage upon request


· s. 34 - allows entry on neighbor’s property to effect repairs on own property


· s. 35 - allows the court to modify or cancel encumbrances

3

142

44

Property Transfer Tax
30

Purchase Agreements  (PA)
7

Minimum Requirements: Law and Equity 

Act, s. 59

7

· must be in writing, signed by the party against whom it is to be enforced

· need the 3 P’s (parties, price, and property)
8

Amendments
8

Removal of Subject Clauses

7

· issues unsettled, silence is not waiving CP
8

Subjective Subject Clauses
10

Uncertain Subject Clauses

8
9

Purchase Agreements: Property Condition Disclosure Statement


· caveat emptor still applies


· statement just requires the vendor to disclose what the vendor is aware of


· an attempt to limit the real estate agent’s liability as well

18

Purchase Agreements: The Main Elements

· PPP + Contract of Purchase and Sale + Sales Record Sheet = essentials of the agreement


Description of Parties
· discuss naming and joint/common tenancy options directly with the purchaser


· vendor information should come from the LTO


Description of Property
· street address and legal description


· order a plan with the LTO search and get the purchaser to verify the location of the property on the plan


Price
· confirm if GST is payable, if so, this is usually borne by the purchaser


· ensure mortgages, etc., match the purchase price


Deposit
· if the purchaser fails to complete, the vendor can either cancel the contract and keep the deposit or sue for damages and/or specific performance


· forms part of the purchase price


· Even if a transactions does not complete and the deposit is forfeited to the Vendor, GST remains payable on the deposit amount if the transaction originally attracted GST.


· The Vendor may be liable to pay real estate commissions even if the purchaser fails to complete because commission is often triggered by the execution of a binding contract.


Completion Date
· “time is of the essence” is a common requirement


· is the date on which conveyancing documents are registered in the LTO and the purchase price is paid


Possession Date
· when the actual change in physical possession of the premises occurs


Adjustment Date
· when the taxes and other credits and debits are adjusted


The Fine Print (examples)
· “title free and clear”


· “purchaser bears costs”


· “risk” (insurance)


· “included items”


· representations and warranties


· Information on the Back of the New Form is intended to inform, not to affect the parties’ legal rights


Real Estate Commission
Residency declaration
Completion
· Norfolk v. Aikens: must abide by the interim agreement unless specifically instructed by client and other side - and the interim agreement does not authorize undertakings


· two responses:


· Amend purchase contract – special Norfolk  addendum on purchase contracts.


· Obtain instructions from your client with respect to closing procedures and then agree with the other solicitor on undertakings.




Agency Disclosure
· the Norfolk addendum provides for the vendor and purchasers to acknowledge the agency relationship that each may have with a real estate agents.


Enforceability of Purchase Agreement
10-18

10

11

11

11

12

12

13

13

15

12

118

Real Property Taxes
· Lawyer must ascertain if any real property taxes are paid to date. 


· Consult local municipality or city offices.


· If taxes are unpaid or in arrears, it is crucial to ensure payment of these taxes from the purchase money.


· The responsibility to pay taxes follows the property rather than the owner of the property.


· Unpaid taxes constitute a charge on the property. 
36

Receiver (see Mortgage Remedies)
149

Remedies


Remedies: Introduction
· underpinned by the Law and Equity Act, s. 59
117

Remedies of Vendor and Purchaser 

The First Election:  Affirm or Disaffirm

· if one is in breach of the contract, the other must choose to either affirm or disaffirm the contract (note; can squeeze out of it)


Vendor's Remedies

· claiming the deposit


· suing for specific performance and/or damages


Purchaser's Remedies
· claiming return of the deposit


· suing for specific performance and/or damages


· must file a CPL


Damages

· damages in addition to specific performance


· damages in lieu of specific performance


· common law damages


· statutory damages under s. 37 PLA


· liability of agents and others
120

120
120

122

122

Remedies: Of Mortgagor, when default
148

Remedies: Relevant Legal Principles
The Enforceability of the Purchase Agreement
134

· need: certainty of terms


· LEA s. 59(3) - writing requirement


· REA - subdivision and condo restrictions


The Essentiality of Time
134

· must state time is of the essence


· significance is that your client must meet the completion date


Conditions Precedent (Subject Clauses)
135

· LEA s. 54 - allows the party who benefits to unilaterally waive a condition precedent


Anticipatory Breach
135

· where one party clearly indicates an intention not to complete, the other party is entitled to treat his/her as being in default
118

118
118

119
119

Remedies: Tender as an Evidentiary Tool
· is probably the best evidence of being “ready, able and willing” to complete
123

Remedies: The Solicitor as Witness
· make good notes


· confirm all important communications by letter


· don’t talk too much


· negotiate “without prejudice” if a dispute arises

117

Replacement cost (See Mortgages: Insurance)
137

 Interim Report Letter Checklist
82
82

Report Letters


Report to Client: Initial/Interim
· to minimize negligence claims ...


1) Receipt of Instructions

· instructions come by way of purchase agreement or real estate “transaction record sheet” usually


· confirm by phone


2) Title Opinion

· 2 fold purpose:


· current state of title


· status of title when all contemplated registrations have been completed


3) Parameters of Instructions

· defines responsibilities of both lawyer and client


· advise client of any problems that lawyer is aware of


4) Conflicts

· if retained by mortgagee as well as purchaser


· HB Ch 6 and Ap, 3


5) Fees

· give an estimate of fees and disbursements


6) Conclusion

include purchaser’s statement of adjustments and/or mortgage documents if applicable

80

81

81

81

82

82

82



Representations and warranties: See Statements of Adjustments, Fine Print
15,79

Restrictive Covenants
13

Rights of way (See Encumbrances)
13,36

Risk during Conveyance
14

SEARCHES (Mortgage)
135

Searches (Corporate)
· check for escheat and right of individuals to act for the company


· land goes to the Crown if company struck for more than 2 years


· check for encumbrances on Encumbrance Register
135

Searches: General
Land Title Office
· will show charges that will be removed and those that are staying


Company Searches
· search Corporate Registry to ensure that the company is in good standing and to see who can sign for what


Zoning and By-law Compliance
· check with mortgagee to se if these checks are required


Environmental Enquiries
· may need to search Contaminated Sites Registry as well as enquire under B.C. Waste Management Act, Canadian Environmental Protection Act and municipality
135

135

136

136

136



Searches: Survey
· survey certificate shows boundaries, registered easements, and encroachments.  If an encroachment exists, must get encroachment agreement from neighbor
136

Securities Act
· s. 151(7) - allows Securities Commission to register a notice of criminal charges or a s. 142 investment at the LTO which has the effect of a CPL
45

Severing joint tenancy (See Property law Act)

3

Simple Conveyances (when lawyer can act for more than one party – see Chapter 6 & Appendix 3 PCH)

30

Solicitor as witness: (see Remedies)
118

Specific Performance: (see Remedies)
121/122

Statements of Adjustment


Statements of Adjustment: Introduction

· records agreed adjustments to the purchase price
73

Statements of Adjustment: Methodology


73

· main object is to ensure each party bears the expense of operating the property while enjoying the use and occupancy thereof


Calculation


74

· interest accrues from the date the loan or deposit was made but not the date repaid or withdrawn


Payout Statements

· for the purchaser paying out or assuming the vendor’s mortgage


· use “credit” and “debit” as headings


Specific Adjustments

a) property taxes


· if the amount due is unknown, usually inflate the previous year’s amount by 5% and then provide for re-adjustment if necessary


· can factor in the Home Owner’s Grant is both parties are eligible


b) assumption of mortgages


· get pay-out statements from financial institutions


· confirm:


· that the mortgage is assumable


· the LTO file mortgage document is the complete agreement


· the mortgage is in good standing


· confirm the actual balance as of the last payment date


· mortgage payments should be adjusted as of the completion, rather than the adjustment, date!!!!


c) utilities and licenses


· get statements for all charges


d) electricity and gas


e) oil


· dip tank on adjustment date


f) rents


· get a rent roll


g) insurance premiums


· purchaser should have own insurance in place for possession date


h) deposit and real estate commissions


i) legal fees and disbursements


j) PST on chattels


k) Property Transfer Tax


l) GST - for new or substantially renovated property


m) holdbacks


n) reconciling cash balance


o) conflicts


· consider HB, Ap 3 – where solicitor acting for >1 party in a conveyancing trans.


p) disbursements and delivery of funds


include irrevocable authority of both the purchaser and the vendor

74

74
74
75

75

75

76

76

76

76

77

77

77

77

77

78

78

78

78

79

Statements of Adjustment: Notes 

· to clarify methods of making adjustments  GOOD


· to clarify duties of lawyer, including authority for disbursement of funds  GOOD


· to add representations and warranties, new obligations, and document agreements (see p. 79)  BAD

79

Statements of Adjustment: Purpose of Notes

· to define and calculate financial matters to be adjusted


· to confirm method of payment


· to provide for the disbursement of sale proceeds


· do not include undertakings unless so agreed


· debit: something the purchaser must pay for or buy at closing from the vendor or a third party


· credit: money the purchaser already paid to the vendor or which the purchaser has paid or will pay to a third party on behalf of the vendor, or funds obtained by the purchaser (i.e. a new mortgage)
79

Strata Property Act
· allows for “strata lots”- both an interest in land and share in a corporation (s. 13(2))

· s. 75 provides that no valid Builder’s lien can be filed after 45 days from then the strata lot was sold – 7% gross price of the condo is a holdback – a statutory right from the developer to the buyer of the brand new condo

· For improvements to existing condos contractual rights must be negotiated.

2

Subject Clause Removal (See Purchase Agreements)
8

Subject Clauses – Breach and Remedies
119

Subjective subject clauses (See Purchase Agreements)
10

Suitable Financing (See uncertain subj. clauses)
9

Survey Certificate (Conveyancing)
· good practice to recommend ordering.  If client refuses, ensure client understands consequences of not knowing about possible encroachments or by-law violations
64

Taxes: see GST
65

Taxes:  

· Change in Use

· Non-Resident Seller

· Partial Residence Exemption

· Principle Residence Exemption

· Property Taxes

· Property Tax Return Form

· Spousal Rollover
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64
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Tenancies
13

Tender: (see Remedies: Tender)
123

Time of the Essence: (see Remedies: Relevant)
12,118

 Title (Investigating)
· Applicable Acts
33

Title Documents (Reading)
34

Title Opinion (see Report letters)
80

Title Search
Obtaining the Legal Description
· go from the civic address to the legal title


· includes the P.I.D. (Parcel Identifier Number)


Searching the Title
· uses the P.I.D. number


· B.C. On-line or search agents


· NB: physically check all of the “pending” documents


Obtaining Particulars of Charges
· New system ALTOS 2 all docs registered against title now available via fax


Obtaining Plans

Land Title Office Search Checklist

A full search will include the following:

· Computer printout of title which includes:

· The index search – registered & pending charges

· A copy of the certificate of title

· The location of the duplicate certificate of title if one has been issued.

· Copies of all charges against that title

· A copy of the survey plan of the property

· Copies of all other plans affecting the property (i.e. right of ways)

· Anything else affecting title.
33
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Title Search: “Corrections” – may affect priorities on title. If a document is entered incorrectly on the title, it is corrected by removing the document from the title and noting the correction under this heading.
35

Title Search: “Duplicate Indefeasible Title” – indicates if the duplicate certificate of title is in or out. The LTO provides that the registrar may issue a duplicate certificate. Until it is returned to the LTP, no transfer or mortgage may be registered on that property.
35

Title Search: “Pending Applications” – are registrations that have been accepted but not processed  (can stay up to 4 weeks before staff get around to listing the specific of the application
35

Title Search: “Transfers “– indicated whether any portion of the parcel has been transferred.
35

Transfers (see Title Search (above!))
35

Trespass Act

· creates a statutory obligation to repair boundary fences

· surveyors are allowed to enter property
45

Trust Cheques (see Undertakings)
89

Uncertain Subject clauses (See Purchase Agreements)
9

UNDERTAKINGS
87

Undertakings

Introduction
· Norfolk v. Aikens - use undertakings only if both the purchaser and the vendor consent


What is an Undertaking?
a) Nature of an undertaking


· a promise of commitment from a solicitor acting in his professional capacity to another person to act or refrain from acting in a certain manner


· is a personal commitment


b) common types of undertakings


c) solicitor’s liability


· enforced by the court on summary application


· civil action for damages


· professional discipline proceedings


d) professional responsibility


· HB, Ch 11, R 7, 7.1, 9, and 11


Deemed Undertakings
· HB Ch 11, R. 8 and 8.1


· giving a trust cheque


· receiving a registrable conveyance deems to pay purchase price once registered


Basic Practical Rules for Undertakings
· a huge list


Undertakings in Real Estate Transactions
2 parts:


· you have/will have a certain amount of money in trust; and


· you promise to do something specific with that money when certain events have happened
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Waste Management Act
· absolute, retroactive, joint and several liability on past and present owners to clean up environmental damage


· to facilitate clean-up - see also Contaminated Sites Registry
45

Water Act



· property in streams, lakes, rivers, and swamps vests in the government unless a license is granted
46
46

Workers Compensation Act
· any amount due takes priority over all other charges
46

Zoning & bylaws (see Mortgage Searches)
136
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