ESTATES  
Wills & Probate


Actions (Probate)
126-128

       Before grant (caveat, citations)
126

       After grant (citations,revocation)
127

Aboriginals (except’s to most rules)
2,4,6,19,21, 27,40,84,
105, 107

Accounts (duty to account)
120


Application to pass Accts (R.32)
121

Adding Words to Will
98

Ademption - gift is gone
8,38

"Adequate provision"   WVA     
20, 131-136

Administrator (as personal rep)


      Administering the liabilities
77,111-113

      Applying for letters of admin
77

      Bondable (admin must be)
79

      Deciding to act
75-76

      Defences to creditor’s claims
109

      Discharge of admin. (renunciat’n)
76

      Documents req. for application
77, 95

Praecipe
95

Certificate of Wills Search
95

Affidavit of Administrator
95

Affidavit of Notice
95

Notice
95

Order
95

Filing Fees
95

      Duty to account
120

      Immediate responsibilities
76

      Powers and duties
76,80

      Procedure
95

      Service & Notice
95

      Special/other grants of admin
79, 96

      Two or more personal reps
80

      Who may apply for l of admin
79

      When deceased’s prop vests


WVA:  exec.’s role
131

Advice and Directors, applic. for
100

Advising on terms of a will
78

Alcohol (Capacity)
14

Alienation restrictions on 
 3, 28

Alter Will (codicil/interlineation)
6

Armed Forces (s. 5 WA)
5

Apply for Probate / LofAdmin R 61
91

Appoint Administrator 
75

Bond
79

Consent
79

Appoint Executor/Trustee 
21-24

Renounce
76

Assets          (see property)


       Ascertaining in interview
19

       Pass to personal rep         
89

Doesn’t pass to rep     
82, 87

Legislation re: Transfers
103-104

Memoranda to Will to detail Ass.
27

Situs of asset
90

Transfer of (wait 6 months)
103

Procedures for Transfer
105

Real Property
105

Personal Property
107

Valuation of 
83

Attestation     (forms of, clause)
5, 38

Bankrupt estates
89

Beneficiary


       Charities as
20,29


Choosing 
20

       Clearly defined class
37-38

       Claim against pers rep


       Debtors or creditors as ben
110

       Negligence action - limitation
49

       Pre-decease - per capita/stirpes
35-37

       Referring to them in will
34


Witness to Will 
5

Bequeath v. Devise 
32

Binding actions of 2 + E/T/A


Boilerplate clauses

Breach of trust (creditor v. pers rep)
16

108

Burden of Proof



Knowledge & Approval 
16,43


Suspicious Circumstances 
15, 42


Testamentary Capacity 
11, 41


Undue Influence and Duress 
16, 43

Capacity (see Test. Capacity)
11

Capital 



Distribution of 
35


Encroachment on 
35

Caveat   - notify x
126

Charitable Gifts 
20,29

Charging clause
5

Children


       As Beneficiaries (create trusts)
20

       As Executors/Trustees
22


Children v Issue 
32

       Encroachment for (power of)
80

       “Gift Over” - defeat S&V
20,30


Gifts to Infants
38

Hotchpot – gifts before death
104

Illegitimate Children
3

       Inadequate provision for
28,129-142

Maintenance,education, trust
80

       Usual means of providing for
20

       Unborn Children (s. 91)
2

       Wills Variation Act Claims (s.2)
25, 40,129

Citation  (summons)

       To accept or refuse probate

       To propound an alleged will

       To bring in a will
126

126

127

127

Claims against Estate 

       Creditors
40-45

108

Class Gifts 
37

Codicils 
6

Common Law Rights v Estate 
44

Creditors/tort
44

Common Law Spouse 



Under Constructive Trust
45


Under EAA 
44


under Wills Var'n Act (Grigg)
40, 129

Community of Property
89

Compensation/Remuneration
122-123 

Conflict of Laws (validity of will WA s. 39) 
7, 90

       Immovables (land, fixtures)
7, 90

       Moveables (personalty)
7, 90

       Holograph wills 
7, 

Constructive Trust 
4, 44-45

Construction of Will
99

Corporate Executor
24

Costs – when unsupported claim
40

Creditors’claims  (& tort eaa 59)

       Creditor as beneficiary
44,108-109

110

Cy Pres Doctrine (Charity)
102

“Deliver” v “gift”


Debtor a beneficiary
110

Deleting Words from Will
98

Delusional Testator
12

Demented Testator
12

Dependent Relative Revocation 
7

Destruction of the will
6, 39

Determining Assets and Liabilities
19

Devise vs. bequeath
32

Directions, Application for
100

Disability benefits
3,31

Disinheriting children
135

Disposing of Remains
76

Dispositive Provisions  
34

Dispute Resolution
101

Distribution (intestate mandatory)
2

Distribution per capita v. per sterpes
35-37

Distribution of income/capital 
35

Divorce/Separation (effect on will)
6, 27

Doctor – attendance at execution
13

Doc. of dependent relative revocation
7

Doc. of satisfaction of creditors


Domiciles
7, 91

Donatio mortis causa (not land)
4,88

Dower legislation
28

Drafting Wills

       3 unique problems
18

       Assets/Liabilities
19

       Choosing Beneficiaries
20

       Choosing the Executor
21

       Dispositive provisions
34

       Distribution - capital, stirpital
35

       How to refer to beneficiaries
34

       Language used
32

       Numbering, headings, order
33

       Outline of a typical will
33

       Pitfalls
37

       Provisions re the Executor
37

Restrictions on transfer of assets
28

       Special provisions
27-31

Divorce, marriage
27

Wills Variation Act
27

       Tax Considerations (prob fees)
21

Drugs & Alcohol (Capacity)
14

Duress /Undue Influence
43

Duty to account
120

Dying w/o Will (Consequence EAA)
1-3, 43

Employment benefits (from WCB) not part of estate
89

“Estate” What’s in, what’s no
3

Encroachment on Capital 
 35

Enduring Powers of Attny
25

Escheat to crown 
3

Ejusdem generis rule
100

Ethical Considerations 
10

Evidence of Incapacity 
13

Evidence of Intention (WA s. 5)
18, 40

Execution of Will 
38, 5

       Common technical errors 
48

       Doctor’s attendance at
13

       Impact of disease/medication on
14

Presumed ok
38

       Suspicious circumstances (eg’s)
15

       Testimonium clauses, effect of 
38

Executor according to Tenor
75, 94

Executor / Trustee (choice/appoint)
21

       Administering the liabilities
111

Assets, ability to purchase 
37

       Bars to transferring property

                Intestate (1 year, EAA)

                Will (6 months, WVA)

                ITA
104

103

104

Binding actions (Trustees&Exec)


       Business ass./profess. Advisor
23

       Children as
22

       Close Relatives as
23

       Compensation for 
24,37, 122 

       Corporation as (Trust company)
24

       Debtor or creditor as executor
110

       Defences to Creditor’s claims
109

       Duties of
21, 76

       Duties when Appl  brought
131

       Duty to Account
111,120

Employment of Experts
37

Executor’s year
103

       Foreign Assets
23

       Funeral Expenses, Liab for
110

       Gathering info (duty to)
77

       Gifts to
37

       Immediate Responsibilities
76

       Liabilities incurred by
111

       Multiple personal reps
80

Number of
24

Official administrator
81

Pay – indemnify

      Problems with expenses incurred prior to grant of probate
77, 123

77

Personal liability        
110,111,131

       Powers & Responsibilities
21, 75-77, 110

       Power of Appointment 
88

       Remuneration

                Amount

               Expenses

                Procedure
122

122

123

142



       Renouncing the appointment

       Requirement to Pass Accounts


 76

120

       Specialized Executors
22

       Spouse as
22

       Trust Co (use of)
24

When deceased’s prop vests
89

No executor in Will.
75

Wills Variation Act:  exec.’s role
131

Foreign assets (tax implications)
21

       Executors for
23

Fees, probate
21

Formal Requirements of Will 
5, 38

       Non or substantial compliance
5

Family Assets FRA
89

Family Relations Act
6, 89

Function of a Will
1

Funeral expenses, liability for
110

Freedom of Test. Disposition
1,

“Gift” v. “Deliver”


“Gift-over” (avoid S &V)
20, 35

Guardians (Infant’s Act, s. 50)
25, 81

Holograph Wills 
7

Homestead Legislation 
28

Hotchpot (advance to kid comes out of kid’s share?)
104

Inadequate provs (kids/sps)
20, 27, 40, 131

Infants (gifts to)
38

Initial advice
75

Instructions, taking of 
18

Intention to make a will (3 parts) 

  -understand nature of the act

  -mental capacity

  -knowledge & approval
11

11

11-15

16 – 17

Interlineation  (del'n/add’n wrds)
6, 33

Intention
18

Interviewing testator (setting)
18

Intestacy


EAA rules                         
1-4, 4

By operation of law
8

       Lapse (intended B dies)
8

       Ademption (gift is gon3e)
8, 38

       Survivorship (deem died 1st)
8, 79

       Multiple Spouses (85.1 EAA
44

Hotchpot provision (advances to kids offset against kid’s share)
104

One year bar to transfer (EAA)
104

Presume death (missing etc.)
9

Separated spouse 
44

Wills Vrtn Act (doesn’t apply)
129

Insolvent estate
81, 113

Inventory
82-83

Issue vs. children
32

Joint Tenancy 
3, 115

      Severance of / Passing on death
87

Judicial Separation (effect on will)
6

Jurisdiction (app for probate)
91

Know. & Approval [genuine inten.]
16-17

       blind/illiterate/deaf/ESL etc.
17

       Burden of proof of
43

Language of drafting
32

Lapse -Ben dies before Testat. (WA s. 21, 29)
8,

Letters of Admin – consent

     Who can apply for
79

79

Liabilities                    
111-113

     Ascertaining in interview
19

Life Insurance (designate B)  
3, 87

    Will as “declaration” of ben
28

    Who died first? Insured or Ben?
8-9, 79

Life Interest/Life Estate
20

Limitations                                     
49

Malpractice  - contract, neg, tort, TP
46

Marriage 

       Effect on will    14(1)(a)
6


Breakdown (effect on will)
6, 27

       Separated spouse on intestacy
44

       Will made in contemplation of
6, 27

Memoranda (list of specific items)
27, 37

Mental Capacity (test for)
11

Military (S.5, 7 WA)
5

Mismanagement (devastavit)
109

Missing dead guy
9,79-80

Murder
80

Mutual Wills Doctrine - couples 


Negligence 


      Common errors 
48-49

       How to protect yourself
49

      Limitation Dates
49

      To beneficiaries  
49

No Will
44

Note taking for testator interview
19

Notice reg'n
39

Notice of Will to Bens (s. 112 EEA)
84

Official administrator
81

Office Procedures (store, destroy)
38-39

Outline/Order of typical will
33

Partial Intestacy (s.94)
1,2

Personal Representative
75-77

Personal Liab 
75, 111

Personal Property Transfer
107

Per Capita v Per Stirpes
35-37

Perpetuities (“life in being” + 21 yrs)
29

Perpetuity Act
29

Planning the Will
32

Pensions
28, 78, 88

Powers of Appointment
88

Powers of Attorney
25

Preparing a Will
18

      Drafting (3 unique problems)
18

       Use of language
32

       Taking Instructions /memo
18-27

Presumption of Death (missing etc.)
9, 79-80

Probate/Administration
75,91

Pre Application for probate (R61(3))
84

Affidavits
84

Notice (s.112 EAA)
84

Filing Fees
86

Application for probate
77, 92

Documents
92

Praecipe
93

Certificate of Wills Search
92

Affidavit of Executor
92

Wills & Codicils
92

Stmt of Assets and Liab
92

Affidavit of Notice
92

Notice
92

Fees
92

Jurisidiction
91

Preparing to apply
77, 

Practice (rules) (R61)
91

Probate fees 
21

Procedure (place/time of application)
91

Time (>7 days, < 3yrs) (R61(28) and (29)
91

Special Probate Applications (copy of will, etc)
94

Probate actions
126

Before Grant


Caveat (R61(34) Form 75)
126

Citation (R61(45-47) (to tell executor to probate, etc)
126

Proof in Solemn form (dispute on validity etc)(R61(11-13) R 10)
127

After Grant


Citation (R.62(6))
128

Revocation of Grant (Writ, R. 62(3)
127

Professional Responsibility


       Clarification of instructions
80

Ethical Considerations
10

       Gifts to lawyers
10


Malpractice  - kn., neg, tort, TP
46

       Meet with clients
14

Negligence, direct evidence
18

       Notices to dept of vital stats
39

       Remuneration
124

Refuse to do will 
16

Reporting to the client
39

Scope of Retainer
80


Suspicious Circs, liability 
 15,17

Proof in common / SOLEMN form
41, 127

Proof of creditor’s claim
112

Property (see assets)


Affected by will/Intestacy
3,27,87

Not affected by Will/Intest
3,27, 89

Escheated  
3

Distribution   (intestate)
2 *see Distr

Public guardian / trustee (minor, patient)
25, 81

RRSPs  (if validly designated in instrument, does not form part of estate)                   
4, 28, 78, 88

Real Property Transfer
105

Rectification and Const. of Will


Adding/Deleting Words
98

Jurisdiction
98

Procedure
98

Redundancy
32

Refuse to do will (lawyer;incapacity)
16

Remuneration of Executors (s88 TA)
122

Reporting to the client
39

Representation Agreements
26

Responsibilities of Trustee/Executor
21,76

Restrictions on Alienation (11 egs)
27

Requirements of a will (formality)
5

Reviving a Will (after revocation, WA s. 18)
7

Revocation of a Will         s.14 / R62
6

Right of Survivorship
3, 87

Rollover
20

Rule Against Perpetuities 
29

Safety Deposit Boxes
77

Saunders v. Vautier
20, 30

Senile Dementia 
12

Setting Aside Will  R. 62 SCR
41

Solicitor-Client privilege (exception)
39

Solicitor’s remuneration
124-125

Special Circumstances – Consid.
27-31

After Separation (WA s. 16)
27

Charitable Gifts
29

Homestead Legislation
28

In consideration of Marriage (s.15 WA)
27

Life Insurance Declarations
28

Perpetuities
29

Restrictions on Alienation
28

RRSP/RRIF Ben’s
28

Trusts (Revoking, Varying)
30

WVA people (WVA s. 2)
27

Specific Dispositive Provisions 
34

Spouse 


Action under WVA
40, 129

Adequacy of provision
20, 27, 40, 131

       As Executor/Trustee
22

Community of property
89

Common law – EAA
2,40,44,  104

Common Law -WVA 
20, 103, 2, 27, 40

Legal - WVA Tataryn
40

More than 1 - s.85.1
2, 44, 105

Quantum  (under WVA claim)
138

Separated for more than 1 year (s.98)
2

Trigger events revoke rights FRA
6

Usual means of providing for
20

Stirpital vs. Capital Distribution
35-37

Storage of Wills 
39

Supervision, general power by ct
102

Suspicious Circumstances (eg’s)
15


Burden of Proof of 
42


Duty of Lawyer when
17

Survivorship 
8

Survivorship & Presumption of Death Act
8,9

Survivorship Periods (why include)
34

Taking Instructions
18-25

Advice of WVA
20

Choose Ben’s
20

Choose Executor/Trustee
21

Comfortable Setting
19

Determine Assets/Liab
19

Guardians
25

Notes, take detailed
19

Power of Attorney
25

Tax Considerations
21

Trusts, set up?
20

Using Memos
27

TAX (probate fees) See attached
21, 114

Tenancy in Common
87

Testamentary Capacity


Alcohol & Drugs
14

       Assess testator (q./tape/observe)
13-14


Attacking Will (who can)
11


Burden of Proof 
41


Delusions 
12

       Dementia
12

       Doctor assessing
13

       Drugs and alcohol
14


Evidence of Incapacity 
13

       If suspect lack of capacity
13-14


Know. & Approval      (ESL etc)
16-17

       Laymen can assess


Loss of, before exec. but after instructions given
14

       Medical Evidence
13


Medication/Medical Treatments
14


Presumption of capacity
41

       Refusing to draw the will
16


Senile Dementia 
12

       Substantiate Capacity by lawyer
13-14


Suspicious Circumstances (eg’s)
15


Test for Mental Capacity /4steps 
11


Undue Influ (fraud, force, fear)
16


What Lawyer Should Do 
13-14

Transmission of Assets\legal effects
103-104

Procedures for
105

Triggering event (under FRA)
89

Trust


Children, for
20


Constructive 
44-45

Discuss with Testator
20


Ongoing 
35

Terminate, Revoke, Vary (SvV)
30

Trustee (see executor above)
21

Unborn Children (s.91)
2

Unclaimed Property Act
3

Undue Influence (fraud, force, fear)
16


Burden of Proof 
17, 43

U.S. Assets (tax liability)
21

Unjust enrichment
4, 44-45

Validity



Formal requirements
5, 38

Signed and Witnessed
5

Writing
5


Substantive (ethical concerns)
10

If not valid in BC, may be in another jurisdiction – use conflict of laws (WA s. 40)
7

Valuation of Assets
83

WCB
89

Wills


Planning/writing it 
32

Typical Order of
33

Notice to registry  
39

       Evidence of Test’s Intention s.5
40

       Storage
39

Wills notice search
77

Wills Variation act
27, 40, 129

Adequate provision (factors)
131-132

Cert of Pending Lit, file within 10 days of Writ
130

Circumstances Preclud. Relief
136

Costs
131

Disinheriting Children
135

Doesn’t apply when no will
129

Duty for Adequate Prov – factors
131-132

Evidence  of T’s reasons s.5(1)
40, 131

Jurisdiction
129

Requirements
129

B.C.S.C. – Forum
130

Procedure
130

6 months from probate
103, 130

Writ to bring applic.
130

Quantum (factors)
138

Role of Executor
131

Settlement
130

Six-month limitation (s.12)
103,130

When client won’t adequately provide for spouse and kids
20

Witnesses to Will 


Beneficiary as (or spouse of Ben)
5

Executor as (WA s. 11)
5

Incompetence of (WA s.10)
5

Failure to witness execution
41

> 2 witnesses, 1 defective (WA s. 11(2)


Year of executor
103
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