CRIMINAL PROCEDURE


Acting for Client in Limited Capacity 
4

Adjournments
30-31

Admissions of Facts at Trial 
48

Address (opening & closing) tips
57-61

Appeals



Indictable Offences


Bail Pending Appeal
123

Governing Provisions
122



Grounds for Appeal
123

Hearing of the Appeal
126



Notice of Appeal 
122


 Summary Conviction




Extension of Time for Appeal
122

Fines
122

Grounds of Appeal
120

 

Jurisdiction 
118



Procedure – juris, docs 
118

Release and other Orders
119

Alternative Measures (Diversion)
29,97

Arraignment Hearing
23

Arrest without Warrant 
7, 11

Arrest, must be told why (charter) 
85

Arrest, unreasonable search (charter)
83

Bail – Before a JP, the presumption is against detention (onus on Crown to show why detention necessary). Note, reverse onus situations (offence occurred while waiting for trial, criminal organization, non-resident  etc.) where burden on Defence. Murder is before BCSC judge.



Arrest without Warrant 
7, 11


Bail Chart 
8

Breach of conditions
11


Charges from other Jurisdictions 
11


Conditions
7, 9


Court, release by
9-11


Estreatment Procedures
15


Evidence 
11


Grounds for Denying Release
10



List –necessary to detain
14-15

Murder (BCSC – Petition)
10


Bail Hearing       
9-11

Burden – Crown BOP
9



Information to use at,
14-15



Evidence at (civil standard)
11


Jurisdictions, Charges from other
11


Police, release by e.g. appearance
7


Purpose of /objectives
9


Reverse Onus
9,10


Revocation (bench warrant/524)
11


Sureties
11,12


Young Offenders 
87

Bail Variations or Reviews



Documents 
13


Provincial Court (523) 
12


Supreme Court   (520,521)
13


90 Day Review (525, 493) 
13

Bench warrant
11

Burden of Proof – Note on defence for NCRMD and Automatism on balance of probabilities.



General Rule 
63


Presumptions (Evidentary) 
63,64

Caseflow Mgmt Rules
21

Trial confirmation hearing
30

Character Evidence 



General 
70


Witnesses, character 
27

Sentencing
94

Charge to the jury by judge
61

Charter 
77-86


Arrest, must be told why (10(a))
85


Challenging Legislation  52, 24(l)
78


Confessions, regarding
71-74


Delay (11b)
79-80

Disclosure (7)
85


Exclusion of Evidence (24(2)) 
80-81


Judicial Stay (24(1))
79


Minimum prescribed sentences
79


Right to Counsel (10(b)) 
84,85


S. 24(1) & (2) - Remedies
77


Unreas. Search & Seizure (8)
83

Circumstantial Evidence Hodge
52

Closing Addresses
57,59,60

Compel Appearance of Accused
6

Confessions – Can be challenged in 2 ways. 1. If statement made to a person in authority Crown must establish voluntariness in a voir dire to be admissible (if don’t do, no weight) 2. Denial of right to counsel (10(b). 
71-74


Exclude per 24(2) of Charter
74,80,81


Mental Capacity of Accused 
73


Persons in Authority
71,72


Right to Counsel (10(b)) /silence
74,84,85


Voir Dire 
70-73


Voluntariness 
71

Conflict of Interest 
6

Consent Committals (cc549) 
42

Corporations, Fines Against
104

Credit for pre-trial custody
114

Criminal Record –Can only be used to challenge Accused’s credibility if testify. Can’t question on circumstances of past offences. Corbett application to prevent cross-exam on a record. 



X-exam of Accused 
54


Sentencing 
93

Cross Examination



of Accused 
53


Refuse to answer
53


With regards to propensity
53,54


Previous Convictions 
54


General / limits
51


Leading Questions 
47


of witness on crim. record 
51


Techniques 
51

Crown's Case



Duty to Call Witnesses 
46


Role of Crown 
46


If Crown doesn’t elect – until Crown elects deemed indictable, if never formally elect but try in Prov. Ct. deemed summary.
34,122

Defence's Case  
53


Calling Accused 
54


Opening Statement 
53


Calling Evidence 
54

Delay 
79-80

Direct Examination 
47

Direct Indictment (CC 577) 
42

Directed Verdict (No Ev. Motion) 
52

Discharges 
100,101

Disclosure Crown must make full and timely disclosure of all relevant material unless privilege/informant/recanting defence witness etc.. Defence can make application to trial court. Defence need only disclose docs. used to prepare expert report and alibi defence.


Applications
43


Crown's Duty prof. resp.
22,43,46


Defence Disclosure 
44

Medical
22,43

Crown's Discretion 
22


Limits to Disclosure 
22,23


Originals, particulars 
22


Rights under Charter 
85


Third Party Materials 
22

Disclosure Court 
22,43

Dismissal (CC 579) ? Adjournment?
31

Diversion – see Alternative Measures


Doctrine of Recent Possession 
75

Early guilty plea
20

Elections and Jurisdiction –Crown elects summary or indictable for hybrid offences. If indictable, accused elects forum.



Deemed Elections (565(1)(c))
34


Indictable, Hybrid offences
34


Jurisdiction Chart 
37


Reelection (561) 
35

Estreatment (surety)
15

Evidence Hearsay trilogy (Khan, Smith, B.(K.G.) create ‘necessity and reliability’ test. If met in voir dire then hearsay admissible. Charter implicated if unreasonable search, unlawful arrest, statement or substance taken from Accused.


Bail
11

Burden
63,64

Exhibits 
49


Expert witness 
27, 70



Admiss, def’n, qualify’g 
69,70

Kinds


Hearsay (
66-69

Identification (
64


Real Evidence 
65

Res Gestae (
65

Statements by Accused
71

Wiretap
74


Presumptions, evidentiary 
63,64


Provincial Evidence Rules 
64

At Prelim (BCSC)
39-41


At Sentence Hearing 
94

Voir Dire
70

Exhibits (and exhibit officer)
49

Extradition proceedings
?

Fines
103-104

Fingerprinting and photos
7

First Interview 
5, 24-26

Guilty or not guilty
92

Hearsay 



Exceptions 
66-68


Prior Inconsistent Statements 
67


Statutory Exceptions 
68

Hodge's Rule (no evidence)
52

Identification Evidence 



Eye Witness Identification 
65


In-court Identification 
64


Police Line Ups 
64

Indictment and Information – Court likely to cure defect, amend doc. and grant adjournment unless an absolute nullity.



Adequacy of 
32


Amendment of 
32,33


Joinder and Severance 
33


Motion for Particulars
33


Motion to Quash (601)
32

Initial Appearance
21

Innocent, right to be presumed
64

Insufficient Evidence Motion 
52

Interviewing clients
24

Joinder and Severance 
33

Jurisdiction chart
37

Jurisdiction, charges in other
11

Jury, addressing the
46,57-60

Jury, judge’s charge to
61

Leading Questions 
47

Limitation Periods (786(2)) 
34

summary conviction - 6 months
34

indictable offences – none
34

Maximum Fines 
103,104

Memory of witness
48

Minimum Sentence 
78,112

No Evidence Motion 
52

Opening Statements 
46,57

Parole
108-112

Particulars (Circumstances)



Disclosure from C/Counsel 
5, 22-23


Motion for Particulars – not the same as Crown particulars. What Crown must prove as further elements of the charge.
33

Plea Bargaining 
28


Crown’s duty when 
28


Defense lawyers duty when 
29

Pleas 
20, 36

Preliminary Inquiry
39


Acting in limited Capacity 
4

Bill C-15A
43

Caseflow Mgmt
39


Consent Committals 
42


Direct Indictment 
42

Discharge
42


Election Procedures 
39

Evidence by Crown/Defence
39-42


Orders Post Prelim
42



Stand Trial 
42



Stand Trial on other Charges 
42


Procedures (prelim)
39


Purpose (prelim)
39



Discovery 
39



Prior Inconsistent Statements 
39


Reasons for Electing (Accused)
39


Reelection 
43


Review of Decision to order trial 
43


Special Case – to avoid prelim.                                                        inquiry
42



Consent Committals (549) 
42



Direct Indictment (CC 577) 
42

Pre-Sentence Reports
94,98,99

Pre-Trial Conference (mandatory for             

              jury trials)
24

Probation 
101-103

Professional Responsibility Issues


Acting for client in limited capacity
4

advising witnesses – can’t advise not to talk to opposing party
27

conflicts of interest (>1 accsd)
6

consenting to adjournments – don’t waive 11(b) rights
30-31

contacting sureties – extreme caution
12

crown/plea bargain –public interest
28

crown disclosing all evidence
22

crown disclosing witnesses
27

defence/plea bargain – client approve
29

unpaid fees – time to find another lawyer
26, 31

withdrawal as lawyer – obliged, fairness and proper purpose
26, 31

Provincial Rules of Evidence 
64

Real Evidence
65

Rebuttal 
55,56

Recent Possession 
75

Re-Examination
51,54


leading questions not allowed
51


no new topics 
51

Refreshing Memory 
48

Release


judicial interim
6

Police
7

court (bail)
9-11

undertaking by individual arrested 
7

Res Gestae 
65

found in possession
66

sexual assault
66

verbal acts
66

Sentencing CC Part XXII (92-94)


Absolute Discharge
100


Alternative Measures (Diversion) 
29, 97

Charter s. 12
114

Conditional Discharge
101

Conditional Sentence of Imp.
106

Consecutive Sentences 
110

Disputed Facts 
100

Diversion
29,97

Electronic Monitoring
105

Fines 
103-104

Hearing see Speak To 
94-96

Indeterminate(dangerous offender)
112

Intermittent Sentence
105

Imprisonment
108-112

Life
110-112

Minimum per Charter
114

Offender's Statement CC 726
100

Parole
108-112

Pre Sentence Reports 
94,98-99

Prior Convictions 
93,100

Probation Order
101-103

Provincial Time/Federal Time
108/109

Purpose and Principles of, 
97,98

Restitution
104

Sexual assault evidence 
66

Speak to Sentence  (Sentencing )
92-100


Case Law at Speak To 
95

Character Evidence 
94

Criminal Record 
93

Evidence 
95

Minimum Sentence 
100

Negotiations with Crown 
96

Pre-Sentence Reports 
94,98-99

Procedure 
95

Suspended Sentence
101-103

Victim Impact Statements 
99

Stmt by Accused (72) see confessions


Stays Withdrawals, Dismissals 
31

Subpoenas 
26

Surebuttal
56

Surety
11,12

Taking the Case 
4

Trial Date Hearing
30

Trial Prep (Chronological Order) 


Caseflow mgmt
21

Initial appearance
21


Disclosure 
22-23

Arraignment Hearing
23


Ct Records 
23


Witness and client statements 
24


Witnesses 
26-27


Plea Bargaining 
28


Diversion 
29, 97

Unreas. Search & Seizure (s. 8)
83

Victim Impact Statements 
99

Voir Dire 
70

Withdrawal of Charge 
31

Withdrawal of Guilty Plea
28

Withdrawal of Counsel 
31

Witnesses 



At Trial 
49


Capacity of (minor or mental) 
50


Character Witness 
26,27


Character, putting it into issue
27


Contradict a crown witness 
51


Expert Witness 
27,70


Eye Witness 
26


Lying, can’t accuse 
52,71


Prior Inconsistent statement of 
51


Statement of 
24


Subpoena of 
26

Young Offenders   (87-90)



7.1 Undertaking – responsible adult = “jailer”. 
88


Age and Notice 
87


“Appeals” from YC decisions 
90

Bail
87 


Child Witnesses 
89


Disposition (sentencing)
89


Legal Aid Rights
87


Pretrial Procedures 
87


Right to Counsel 
87


Statements to officers, authorities 
89

Transfer to adult court
88

Trial Process
89


Youth worker (probation officer)
88


Young Person, definition of
87

1
1

