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Overview of the Law


[§1.02]
Source Material
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2.
Statutes: COEA, COIA, Law and Equity Act etc


[§1.03]
Opening a New File
2

1.
File Management: goals of a CR



2.
Information Required: get docs and do searches


· LTO, PPR, Company search, Bankruptcy


3.
Assessment of the Action



4.
Demanding Payment: Send a demand letter first as courtesy w/ deadline for payment; this may confirm the address or confirm the need for legal action – sometimes a demand is required within the kn, for instance notice before seizure – demand may be inappropriate if it would put a DR on notice to remove assets when a writ needs to be started ASAP, warn about starting Credit Bureau search
3

[§1.04]
Initiating Proceedings
3


1.
Limitations: Consider the date and whether it has been confirmed: Lim Act ss.3,4,6,9
3


a.
Specific Limitations: CR: 6 yrs from date cause of action arose s.3(5); s.3(3)(f) sets a 10 year period to bring an action for collection on a judgment
4


b.
Commencement Dates: prom notes: date of making of note; contingent loan: when contingent event occurs; claims against guarantors: from date of demand and not last advance; with kns with period payments: from earliest time legal action could be brought – ALWAYS file a writ as precaution 
4

c.
Confirmation of Cause of Action: s5(1) of Lim Act states that LP starts again once the COA has been confirmed; this occurs by a payment, or a written, signed acknowledgment from the party against whom the action is sought; s.8 sets out that the ultimate limitation is 30 years
4


2.
Court Jurisdiction
5

a.
Monetary Jurisdiction: Small Claims: $10,000; no limit on BCSC, but if the party collects less than $10,000 they may be disentitled to costs subject to court discretion (Sup Crt Rules 57(10))
5

b.
Venue: Small Claims: nearest registry where the defendant lives or carries on business or where the tranx or event took place; in BCSC the plaintiff can choose the registry (although not so with foreclosure) 
5

c.
Causes of Action: the statute sets out jurisdiction
6

3.  Rule 66 - Fast Track (if trial less than 2 days)
6


4.Service of Process: most often employ a private process server; small claims rules and supreme court rules
6

[§1.05]
Proceeding to Judgment
7

1.
Default Judgment: if the served defendant does not file the defence docs (appearance and SOD) then a default judgment can be asked for – if the amount is a liquidated debt (easily discernible amount) then judgment and quantum can be ordered and the party can move directly to enforcement – in Small Claims, must file a “Reply”
7


2.
Motions for Judgment: in Small Claims, when the reply is filed, a settlement conference  must be done , and if liability is admitted, a payment hearing can be asked for – NOT THE FOLLOWING! – these are for BCSC
7


a.
Consent Judgment: a payment schedule is worked out and entered, but if a payment is missed the CR can enter the judgment which is holds as security – Rule 41
7

b.
Striking Out Pleadings: Rule 19(24): court can order a pleading struck as disclosing no reasonable claim or defence
8

c.
Defendant Non-Compliance: Rule 2(5): if there has been a compliance problem, the court can order the proceeding go on as if defence docs never filed
8

d.
Summary Judgment: Rule 18 judgment upon NOM that there is no defence- defendant need only show a triable issue
8

e.
Summary Trial: Rule 18A court can grant judgment on the affidavit evidence or make orders to expedite the process
8


f.
Withdrawal of Defence: when it becomes clear there is no defence, a default judgment can be entered and the SOD withdrawn
8

3.
Canadian Currency: Foreign Money Claims Act gives court discretion to order funds be paid in other currency with conversion tied to the date payments are actually made on the judgment.
8

4.
Judgment Interest:
9

a.
Interest Before Judgment: parties can contract for interest, but if not specified, it is assumed 5% per annum under the Interest Act; interest rate must also be stated annually per s.4 of the Interest Act – see the Court Order Interest Act Part I in which a judge can award interest; you also cannot charge a higher rate on the arrears than the principal
9

b.
Interest After Judgment: Part II of the COIA sets out that judgments collect interest at specified rates; s.8 court can vary the rate; s.9 if a partial payment was made, it is applied to outstanding interest first
9

c.
Criminal Interest Rates: over 60% aggregate
10
[§1.06]
Registration and Actions on Foreign Judgments: a foreign judgment can be entered into BC courts under ss.28-39 of the COEA, and if made in a reciprocating jurisdiction; consider the “real and substantial connection test
10
[§1.07]
Prejudgment Execution: generally the CR must wait for judgment to proceed against assets
11

1.
Mareva Injunctions: interlocutory injunction done ex parte from a superior court which prohibits a defendant from disposing of assets until the action is complete – this is only when there is a risk of the assets being moved from the jurisdiction – there must be real risk that the assets will be dissipated and that the defendant will suffer irreparable harm if not protected – see Rule 45.  This option is v. expensive, hard to get ( only use for BIG debts (ie. 30,000+). 
11


2.
Prejudgment Garnishment
12

a.
The Process: s.3 COEA apply ex parte upon affidavit  for debts due from garnishee (a third party) be attached (ie removed) – available in both BCSC and Small Cl. – the writ and SOC must be filed and then you get this order and garnishee must pay the money into court up to the amount due – CANNOT garnishee wages b4 judgment s.3(4) and this includes commissions – the funds remain in court until settled
12

b.
Setting Aside Prejudgment Garnishment Orders: can apply to have the order set aside by NOM in court – b/c these are exceptional, they must be made meticulously under COEA – keep in mind this should only be made for a liquidated sum! – SEE THE LIST ON pp.14-15 ON HOW TO SET ASIDE
13
[§1.08]
Acting for Debtors Prior to Judgment: consider if there are common law defences; consider bankruptcy if there are too many debts; there are many arrangements such as giving security, starting payments again, letting the debtor sell some assets voluntarily instead of seize and sell – court has authority to make installment payment orders, Rule 42(21) in both courts and courts can suspend execution – DON”T ALLOW fraudulent conveyance/preferences
16
[§1.09]
Post-judgment Execution
18

1.
Debtor Examinations: Under BCSC, not Small Claims, used to ascertain assets
18

a.
Examination in Aid of Execution: Rule 42A allows this and is similar to XFD as it is under oath with a court reporter – this can be used concurrently with execution attempts.  Gives backgrnd for execution.
18

b.
Subpoena to Debtor: examination of DR before a registrar, Rule 42(23) to (44); the registrar has the authority to order payment, range of possible questions is more narrow; CANNOT be done while a writ of execution is outstanding or when a monthly repayment  order under COEA exists; DRs are protected against writs of execution and garnishment while the payment order is in effect 
18

c.
Committal for Contempt: non payment can result in committal Rule 42 
19


d.
Small Claims Court: Rule 12 – can apply for a payment hearing and court can order a payment schedule; under Rule 13 a default can be obtained for failure to pay or can vary the payment schedule
20

2.
Garnishment: COEA ss.2-27 – AVAILABLE in both courts
20

a.
The Process: ex parte application after judgment and binds the garnishee once served under s.9(1); it only attaches to funds at time of that order and a new order must be obtained for subsequent funds; s.11 garnishee must pay into court lesser of amount owed and amt on order; the order must also be served on the judgment DR at a reasonable point; to get $ out either there needs to be a settlement or order
20

b.
Funds Subject to Garnishment: wages with a max of 30% (except seamen and doctors); bank accounts, term deposits, a line of credit IS NOT;  with banks, must serve each branch; probably rent payments, shareholder’s loans OK if due etc.
21

c.
Release of Garnishment s.5 rules for release; must be payment terms if released
23


3.
Execution against Real Property: COEA ss.80-113; judgment must be registered within 2 YEARS *against the title interest* ; there are hearing requirements and it is complicated to force them to sell, but if they do, you get paid – consider a joint interest?  (writ of seizure & sale), need to make sure there is equity in asset.
23

4.
Execution against Personal Property
24

a.
The Process: s.55 – goods subject to seizure and sale upon a writ of execution which is achieved by application to court Rule 42(14); the writ is then placed with the bailiff for execution; there are costs awarded to CR and bailiff – SEE EXEMPTIONS
24

b.
Specific Property Interests: tangible personal property under s.55 OK, RRSP’s are questionable, shares OK; 
25

c.
Exemptions: a DR must make the asset exemptions listed above within 2 days of seizure, s.73(2); if there is an asset claimed worth more, it is sold and DR gets amt
25

5.
Equitable Execution ONLY IN BCSC
26

a.
Charging Order: get funds in court for another action attached to this one
26

b.
Equitable Receiver: this person appointed by the court stands in place of the judgment DR when handling assets, but there must either be an equitable interest or special circs such as the DR trying to liquidate or take off with the assets
26
[§1.10]
Execution Priorities: Creditor Assistance Act – share pro rata – no priority; if foreclosure proceedings, judgment creditors share according to priority of title registration
27
[§1.11]
Acting for Debtors after Judgment: Is the DR judgment-proof? If so, tell the CR and apply for a stay of execution; negotiate installment payment scheme
28
[§1.12]
Related Collection Remedies
28

1.
Recovery of Goods: Under L&E Act court can award a return of property s.57
28

2.
Fraudulent Preferences and Conveyances: was this done? 
29

3.
Repairers' Liens: can hold chattels until payment
29

The Builders Lien Act
[§2.01]
Introduction: a lien does not guarantee payment => creates a form of security against land itself
30
[§2.02]
Lien Claimants and Lien Rights – Sections 2 and 4: s. 2 creates lien rights
30
1. Contractor: direct K relationship with the owner; if no head kntr, then the subs             30



are contractors (even if a material supplier) 


2.
Subcontractor: engaged by a contractor (can be offsite as long as integral)
31

3.
Worker: engaged by owner, cont or sub-cont (but not an arch or eng)
31

4.
Architects and Engineers: if engaged by owner, then contractors or subcontractors and entitled to lien claim – note that person employed by architect or engineer have no right to a lien claim
31

5.
Material Supplier: cont or sub who supplies only material – must prove mat was deliv.
32
6. In Relation to an Improvement: defence to lien claim (work never done/mat not supplied



for an improvement/construction never started 
32
[§2.03]
Completing the Claim of Lien: filed on Form 5 in LTO; what is incl. in the claim; must claim all costs because if not incl & 45 days passes, there is no remedy; Note: can’t file a lien claim against some crown land b/c there is not title to register against.
32
[§2.04]
Filing The Lien - Section 15: filing requirements (file in the judicial district where land is; bring in registry if there is one in the municipality)
33
[§2.05]
Section 20 - Limitations for Filing Liens: must file within 45 days of certificate of completion either for that K or subK, and if not COC exists, it runs from 45 days as of substantial completion of head K or project => note: if the head project is completed and then the COC is issued, the time runs from the earlier and is not extended to day the COC is issued => note the Interpretation Act (first day not incl, last day incl, holidays, skip to next day)
 33

1.
Certificate of Completion: issued by payment certifier; if NO head K, then time runs from completion of the improvement; if there is a head contractor, then time runs from date of completion of the head contr => payment certifier has 10 days to issue the COC after request => COC placed in a prominent place on site, deliver notice to all requesting parties. Note that COC will not extend the time for filing a lien if the time for filing has already begun because of other triggering event. 
34

2.
Completed:  includes substantially performed; for head K, determined objectively under s.1(2) ; s.1(3) for an improvement => date of first use; s.1(4) strata lot completed date first person moves in
34

3.
Abandoned: s.1(5) 30 days with no work done unless certain reasons (for both sub and head) 
35



Note: there may be many sub-contractors, who all start working on the job at various times.  Each may file a lien within 45 days after completion, abandonment or termination of the head contract.  So even though one sub-contractor may start work several months after the first sub-contractor, both have the same filing requirements.

[§2.06]
Other Notes on Filing Times: s.19: if filed against wrong property, liable for costs
35
[§2.07]
Section 3 - Non-Contracting Owners: if owner leases property to a developer; “notice of interest” may be filed in LTO to protect landlord from improvement done without landlord requesting it
36
[§2.08]
Mortgagee as Owner: s.1 excludes the mortgagee as owner; can retain a holdback, but then they have the same obligations as the owner
36

[§2.10]
Purchasers: s.3 => purchasers become “owners” – purchasers should arrange for a lien HB and also a deficiency HB if appropriate; s.35 – purchaser’s l/b limited to 10% of purchase price; s.23(1)(b) payment of HB into court clears the lien; NOTE s.88(2) of Strata Property Act, purchaser must HB 7% of purchase price and that is max LB  for liens on condos – also what to include in a purchaser kn; NOTE – A BUILDER’S LIEN HB CAN’T BE USED FOR CONSTRUCTION DEFICIENCIES 
36
[§2.11]
Section 23 and 24 - Payment Into Court to Discharge Lien: ways to discharge a lien; s.23 – pay into court the defined amount of the lien (lien then against $ in court); s.24, security is provided and lien is cancelled subject to the security; s. 23 only used by sub group; sets out how much to pay; s.24 security must also secure costs; types of security are irrevocable LOC, lien bond; can pay lien $ into a lawyer trust account and not court; if a strata s.16 sets out to file a lien against several parcels of land
38
[§2.12]
Section 4 – Holdback: owners, contractors and subcontractors are each required to retain a HB equal to 10% of the greater of the the value of work performed or materials supplied and the amt due under the K; each kn must do this under s.4(1) which is the statutory HB; this represents the owner’s maximum LB; NO HB RETAINED from a worker, engineer, architect, or material supplier s.4(6); can only look to the HB for the particular K
39

[§2.13]
Holdback Account:  s.5, must have a HB account for each K; owner only need not establish a HB account when the mortgagee retains the HB, the Prov. Govt owns or if value aggregate is less than $100,000; s.8(4) all lien payments may be made after expiry of the HB period unless a claim is began => HB is 55 days from cert of completion OR if no head K, 55 days from completion of improvement OR if a head K, 55 days from completion of this; s.9(1), a sub can collect the HB if their COC has been issued for the improvement; ss36-38: priority of lien claimants from contractor group (s.38) or sub group (s.37).  Payment certifier looks at progress, says whether substan. Completed.
39


HB must not be retained from a worker, engineer, architect or material supplier – s.4(6)
[§2.14]
Section 10—Trust; when the contractor or sub is paid, they hold those funds in trust for those below them and cannot use the funds until the others are paid – if a lien has not been filed, the trust still remains (HB money does not qualify).  Happens when head cont doesn't pay those under him.
40
[§2.19]
Priorities Affecting the Builders Lien: first right is a lien right in rem (against title); next consider the s.10 trust rights – not required to file anything for a trust remedy
42

[§2.20]
Lien Claimant and a Mortgagee: s.32 mtg advances take priority over liens if filed first – once the lien is filed, any advances on the mtg have priority AFTER the lien; s.21 says lien takes effect from time the work began or first material supplied (consider this in priority)
42
[§2.21]
Advancing Funds Under a Mortgage:s.32(5) a mtgee can apply to have one or more further mtg advances have priority over a filed lien – this should prevent lien claimants from holding the mortgagors ransom in foreclosure proceedings
43
 [§2.35]
Enforcing the Lien — Section 33:
47

1. Court Registry: commenced in a registry in the judicial district of the Supreme Court where the land is located (s,27)
47

2. Commencing the Action: commenced under rules of court (s.27); NOTE a certificate of pending litigation must also be filed against the title of the property unless payment/security under ss23-24 – s.33(5)
47

3. The Defendants: parties who kntd with the claimant; the owners whose interest should be attached; any people who have posted security other than the owner under s.24
47
[§2.36] 
Section 33 Limitation and Notice to Commence Action: must be filed within one year from the date of the filing of the claim of lien; the claim and CPL must be filed within this time or else the lien is extinguished s. 33(1); s.14 sets the limitation for commencing a trust claim under s.10 as either when the head kn is completed or if no head, when the improvement was completed or abandoned => NO EXTENSION OF TIME; one year expiry comes the first day the LTO and registry are open after anniversary; 21 DAY NOTICE; owner or lien claimant can serve notice on others that the action and CPL must be commenced within 21 days or the claim expires, s.33 – MAIL RULES
48
[§2.37]
Summary Judgment and Summary Trial: can use rule 18 or 18A
48
[§2.38]
Consolidation of Proceedings: Supreme Court Rules, s.26 & Rule 5
49
[§2.39]
Counterclaim: s.30 – can set out counterclaims based on same transaction
49
[§2.40]
Interest: interest not included in amount of the lien, although interest on $ in a HB acct can be included s.5(6)
49
[§2.41]
Assignment: s. 42(4) says no assignment by a contractor or subcontractor of any money due in respect of the contract or subcontract is valid against any lien or trust created under Act; however, s.43 allows a lien claimant to assign a claim of lien
49
[§2.42]
The Judgment: must prove the lien (filing the lien only gives security – you must still get judgment as to the amount rightly owed); if amount has been paid into court, the judgment can be paid out of this with the balance being returned; after payment the lien and CPL will be removed
50
