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[§1.05]
Jurisdiction
4


1.
Introduction


2. Provincial Court (Civil) - the Small Claims Court: $10,000 limit (exclusive of interests or costs); file at nearest registry to where D lives or carries on business or where the event took place; after filing a settcon is scheduled

a. evidence rules may be lightened

b. court must make a payment order following judgment

c. lawyer’s fees not recoverable, but an order of costs can be made where a settlement offer for more was denied

d. appeal to the BCSC
4

3.
Supreme Court: can entertain all actions regardless of amount; can be brought in any registry in the province
5

4.
Transfer: can transfer from small claims to BCSC SCCRule 7.1
6

[§1.06]
Commencement of Action
6

1.
Preparation/Limitation Periods: wise to issue a writ ASAP to stop the clock running; but by starting an action a P may revive a D’s cause of action that had expired b/c s.4(1) of LA says that expiry is not an excuse to a counterclaim – see Limitation Act; also keep in mind notice periods that are set out; get info from client (can order testimony under s.28 if they are unresponsive) and from the other side and take stmts from all witnesses
6


2.
Mode of Commencement: Rules 1(8) and 8: commenced by writ or originating application; if it says “action” it is by writ and if not specified otherwise the action is started by a writ; there are 2 types of originating applications: a praecipe and a petition but most started this way use a petition; start by praecipe if no need for notice of an ex parte proceeding; a writ must be endorsed by a stmt of claim and if not then after the appearance is filed a separate stmt of claim must be filed and delivered within 21 days; many procedures are only available by writ; faster to proceed by petition b/c it is heard on affidavit evidence; after the writ, then D has 7 days for appearance and 14 days for SOD unless by petition in which there needs to be 3 days between filing of appearance and date of hearing
9


3.
Parties: is it a person, pshp, corp, someone with a legal disability or a child in which case the party is the guardian ad litem; when parties change the style of cause must be changed  (an this in the case of an estate also)
10
4. Service - Supreme Court: R 11-13: delivered to the address for delivery if one is specified by delivering it to the address, by leaving it at the office of the lawyer or by prepaid mail but if it is an individual then it may be left with an individual at the delivery address, by leaving it in the mailbox or by affixing it to the door of the house or business (with an affidavit of service); it the address is a post office box, it is served when delivered and if a fax then served when faxed;

a. substituted service: Rule 12 – court can order substituted service such as mail (although prohibited in some circs such as family and collections)

b. service outside BC: Rule 13 – can serve a person outside BC without leave if the action has some connection to BC – see the list, otherwise get a court order

c. a writ has to be served within 12 months of when it is filed
10

5.
Service - Small Claims Court: Rules 2 and 18
12
[§1.07]
Pleadings
12

1.
Introduction: define issues and give fair notice
12

2.
General Guidelines: be clear and define the material facts, and not the common law although it is good practice to mention the statute that the claim is brought under
13

3.
Writ – Endorsement: Rule 8(2) it must either have a concise stmt of the nature of the claim or a SOC
13

4.
Petition: Rule 10  - those matters in R10 can be brought by petition (which is not a pleading technically)
14

5.
Appearance: Rule 14 – filed in response to a writ or a petition and by filing the appearance, the D attorns to the jurisdiction – any arguments about the process being invalid must be done before the appearance has been filed; is an appearance is not filed in the 7 days the P can try to get a default judgment
14

6.
Statement of Claim: Rule 20: state specific relief and the proposed place of trial
14

7.
Particulars: Rule 19: D can request this to be clearer on case to be able to properly respond to the claim; first demand them in writing
15

8.
Statement of Defence and Counterclaim: Rule 21 and if not filed then P can get a default
16

9.
Reply: Rule 23 a P may file after SOD when a reply is needed to raise new facts to answer the D’s SOD; must be delivered within 7 days from SOD, then pleadings are closed
17

10.
Applications to Strike Out Pleadings: Rule 19(24) a court can strike a part of a pleading that discloses no claim or defence or where they are embarrassing, abusive etc
17

11.
Amendment of Pleadings: Rule 24(1) a party can amend without leave of the court any time before delivery of the notice of trial and then otherwise with consent from court or opposing parties; the party must be acting in good faith an making an amendment with some substance BUT if it is a new cause of action it may be barred by a limitation date; if the amendment is to add a new party, see R 15
17

12.
Preparation for Trial - The Pleadings: any reason why the claim can’t succeed at law should be pleaded (like waiver or estoppel) – the pleadings frame issues at trial
18
[§1.08]
Third Party Proceedings: R22(1) a party of record can commence this proceeding against any person (for things like indemnity) and this is commenced by issuing a 3rd party notice with all pleadings attached and this will be tried at same time as original trial
20
[§1.09]
Setting Down for Trial: R39(2) P may set down after SOD filed and anyone can after pleadings have closed; if an early date is required then get a pre-trial conference under R35 where the judge can do this if proved necessary; a trial record must be filed 30-14 days before trial and this includes the pleadings, particulars and orders; R 39(24)-(27) deals with whether there is a jury; notice of a jury trial must be given and the other side can object within 7 days of receipt on either the ground that there will be in depth exam of docs etc or that this is a complicated issue not suited for a jury
21
Pre-Trial Procedures - discovery

[§2.01]
General: in BC required to list all docs, answer written interrogatories, be examined orally and submit to a medical exam
24
[§2.02]
Discovery of Documents: Rule 26 may be demanded any time after an action has been commenced and the party is given 21 days to list all docs within their control – this does not apply if started by petition; the party can only refuse if it is privileged or is a matter that should be determined sooner; if a list is not presented an application to have the party’s pleadings struck can be brought under R 2(5) and if the list is incomplete R 26 provides relief through affidavit

a.  there is husband – wife privilege and solicitor client and the communications must originate in a way that confidentiality is understood and the injury must be greater than the benefit of disclosure

b. also solicitor’s privilege which protects docs made in contemplation of litigation
24
c. a lawyer has a duty to return privileged docs it encounters by mistake

d. can also get docs from a person who is not a party under R26 as long as not a fishing expedition, is relevant and there is no reason not to

[§2.03]
Discovery of Documents and Duty of Counsel: a solicitor should encourage full disclosure – ethical (Handbook) the lawyer must also try to seek out all docs which have been in the client’s possession but are now not – “DOCUMENT” is defined in Rule 1(8); if a party does not include it may be excluded from trial or be deprived of costs 
26
[§2.04]
Interrogatories: Rule 29 – these are written Qs and the party has 21 days to respond by affidavit; these can only get info that could be gained in chief and consider if there is explanation needed b/c then they are not suited – not a CE; can only seek info that you must prove to establish your case
28
[§2.05]
Examination for Discovery: Rule 27 – a CE under oath of a party
29

1.
Who May Be Examined: an party adverse in interest (i.e. if there is an issue raised between them in the pleadings and if it is a corp, past or present D, O, ee, agent or external audit specified by corp (although person can choose); if a pshp, one or more of partners can be examined, if an infant then the guardian;  - person examined has a duty to inform themselves as to matters within their knowledge and if not another person with knowledge must be provided
30

2.
Where Examination Takes Place: R 27(14) at registry nearest examiner unless otherwise specified
30

3.
Arranging the Examination: notice must be given to all parties
30

4.
Who May Attend: all parties to the action and their solicitors
30

5.
Scope of Examination: only matters in question from pleadings
31

6.
Who is in Charge: reporter goes off only when both parties agree
31

7.
Manner of Questioning: in the form of CE – leading OK but no assumptions in questions and no expert evidence at exam
31

8.
Exhibits: marked as an exhibit for ID
32

9.
Matters to be Covered: get basic info and the oath said and any oral admissions
32

10.
Objections: when the Q is not related to the issues or is privileged or is not in proper form and on the other side, the opposing counsel may not answer or prompt answers
32

11.
Preparing Your Client: tell where and that they should answer Qs fully and honestly
32

12.
Re-Examination: do not do this (as you can with CE) – just send a letter
33
[§2.06]
Medical Examination: Rule 30(1): the court may order an investigation and then the report is exchanged from whomever ordered it
33
[§2.07]
Pre-Trial Examination of Witnesses: Rule 28 a non-party can be ordered where a person possesses material evidence; first ask for answers in writing and then if no response seek an application to compel attendance and then must be subpoenaed; first CE by person who obtained the order and then others, and then order person can further CE
33
[§2.08]
Admissions: Rule 31 admit truth of facts and authenticity of docs not in dispute; send a “Notice to Admit” and then person has 14 days to reply or else deemed admitted; if the party unreasonably denies they may have to pay the costs of proving its truth; after that the admission can only be withdrawn by consent or with leave of the court
33
pre-trial procedures - chambers practice

[§3.01]
Introduction
35

1.
Matters Heard in Chambers: R52 all interlocutory, all original applications and all apps for summary judgment
35



Procedures governed by Rule 51A.

2.
Jurisdiction – Judge or Master? 
35
(a)  Jurisdiction of a Master: interlocutory, final matters with no determination of fact or law or uncontested foreclosures; appeal is either to the SC Chambers or CA with leave for interlocutory; for IL, only changed if clearly wrong, but if it is a final decision, then there is less deference
35



Master can’t make: final orders under Rule 18A, orders granting injunctive relief and orders based on the inherent jurisdiction of the court.

[§3.02]
Procedures on Application in Chambers
35    
 


1. Applications without an Oral Hearing: Rule 41(16): where all parties affected give consent. Desk Orders are available for an originating application where notice not needed- do this by filing a praecipe, draft order, and evidence of consent.  No restriction on type of order that can be made this way, only appropriateness. 
35
2. Applications to be Heard in Chambers: start with the notice of motion which states the relief sought; evidence given by affidavit.  Where matter governed by Rule 10, initiate by petition.  Applicant must file the original notice of motion plus 2 notice of hearings, 2 copies of the document that shows the relief sought and original affidavits.  To respond, party must deliver a Response (Rule 44(6)) & affidavits to the Applicant on or before the 8th day after the date on which the notice of motion was served.  (Time longer if application is for final judgment under 18A- 11 days
36

a. Application less than 30 minutes: Applicant must deliver a notice of hearing to each respondent at least 2 clear days prior to the hearing date 51A(8).  Any affidavits in reply must be delivered no later than the date on which the notice of hearing is delivered Rule 44(8). Applicant then files original notice of motion and affidavits plus copy of every response & affidavit from respondents no later than noon on the day before the hearing. 
37

b. Application for more than 30 minutes, less than 2 hours: each party must prepare an Outline in Form 125. Applicant must deliver to the respondent at least 7 days before the hearing date any reply affidavits, an outline & notice of hearing. Respondent must deliver their outlines at least 2 days before hearing.  Applicant must prepare a chambers record (see page 37 for required contents) and file it with the affidavits, notice of motion and notice of hearing no later than 9am on the second day before the hearing and no later than noon on the day before the hearing.
c. Application over 2 Hours: Same as (b) except written arguments and list of authorities must be included in the chambers record. Time must be reserved by calling the trial coordinator. 
38


3.
Calculation of Time: Rule 3(1) governs.  If period of 7 days or less, then don’t count holidays (Sundays are holidays).  
38


4. 
Short Leave Applications & Applications to Extend Time Limits: Rule 3- application usually brought by filing a praecipe.  Party seeking short leave must show urgency, should advise the other party that you are seeking short leave.  
38


5.
Setting Matters down in Chambers:
39


6. 
Summary Trial Rule 18A: extended notice period
40


7. 
Originating Applications:  Rule 10 (keep in mind this is by affidavit)–commenced by petition; resp has 7 days to enter an appearance; 8 day limit for filing response doesn’t commence until time for filing an appearance has passed. 
40


[§3.03]
Affidavit Drafting
40

1.
Notice of Motion - Material Read in Support: must be supported by an affidavit as to all the facts on which the application is based where the facts don’t appear on the record  40

2.
Affidavits – Introduction: a written stmt of evidence sworn by the person giving evidence (deponent) before the person authorized to take affidavits
41


3.
Swearing or Affirming: “make oath and say” -an understanding of the higher obligation
41

4.
When Affidavit May Be Sworn: usually once a proceeding is commenced, but see R51(12) for an exception
41

5.
Parts of an Affidavit: style of proceeding names and is expressed in 1st person and shows name, address and occupation
41

6.
The Deponent: for a corp must be made by a natural person who deposes as to their authority and personal knowledge; from a person with direct knowledge; can be a solicitor on behalf of the client; Note Handbook provisions about counsel appearing as a Witness – page 43 – Handbook Chapter 8.
42

7.
Body: consecutive numbered pghs – see categories of what is included
43

8.
Exhibits: a document or object referred to in aff and they must be identified by person swearing the aff and a true reproduction be attached
46

9.
Jurat and Signature: follow last line of the text (with at least one text line showing) and is on the left with signature on the right; consider if the person can sign that they understand (i.e. illiterate, blind, don’t speak English etc)
46

10.
Taking Affidavits: commissioners – see who is included; the deponent must be physically present, must understand the contents, must swear they are true, in the language of the statute (if necessary), sign the doc after ensuring they are the right person, and any amendments initially by the commissioner
47

11.
Alterations, Erasures and Reswearing: R51(9) commissioner initial; if altered after sworn, it must be resworn with a 2nd jurat
49

12.
Signing as a Notary or Commissioner: if for BC sign as a commissioner, but if used outside BC sign as a notary; if sign as comm., only need signature above line, but if a notary need signature and seal; if a lawyer then your commission never expires; good practice to stamp your name
49

13.
Content and Style: see
49

14.
Common Errors in Affidavits: see
50
(a)  Errors in Form: with oath, style etc

(b)  Errors in Procedural Law and Evidence: see list 

(c)  Professional Responsibility
(d)  Substantive Deficiencies (in Specific Legal Field)


[§3.04]
Drafting and Entering Orders
51

1.
Introduction: counsel must draft the order and all parties must consent and then submitted to the registry; if a conflict R41(19) sets out an appt to settle by referring to the clerk’s notes
51

2.
Drafting the Order: drafted according to SCR and Forms
51

3.
Forms and Precedents: see list of options
52

4.
Format: must speak for itself and be clear what the court ordered, with the following order: file number and style of proceeding, judge and date, the preamble, the body of the order or judgment, any endorsements (consents) in writing
52


5. 
Entering the Order: when approved by all counsel who attended the hearing, submit to the registry; if counsel can’t agree on the form of order, take out an appointment to settle under Rule 41(19) – order will be settled at a hearing with Registrar
53

6.
Amending an Entered Order: cannot be made without court permission; a new order setting out the amendments must be prepared
54

7.
Alternatives to Formal orders: R41(10) allows endorsement of other material that a formal order, but this is used rarely like when lack of time to draft
54

8.
Identifying the Sender: attach a backing sheet so that the order is sent to you
54

9.
Service and Enforcement of Orders and Judgments: see ch 1


[§3.05]
Other Matters in Chambers
54


1.
Case Management Conference: for trials 20+ days and a judge gets conduct of the whole case and all applications; after 1st month a case mgmt conference is held to set out a schedule and then by 30 days to trial there will be a trial scheduling conference
54

2.
Pre-Trial Conference: R35 – a PT conf can be requested by one of the parties or by the court on its own initiative (usually where 4+ day trial); court will simplify by narrowing issues, getting admissions, make amendments etc
55

3.
Mini-Trial: ordered by a judge or master during a PT conference; R 35(5) – presiding judge or master gives a non-binding opinion on the probable outcome of the trial
55

4.
Settlement Conference: can be imposed or requested; R 35(5) judge to try to get to settlement
55
[§3.06]
Chambers Advocacy:  View from the Bench – tips on advocacy
56

1.
Introduction
56

2.
The Opening
56

3.
Organization and Preparation
57

4.
Oral Argument, Relevancy, and Brevity
59

5.
Reasonable Position
59

6.
Counsel Must Always Be Candid With the Court and Act
With a High Degree of Professionalism: have the person swear the affidavit and try to ensure it is true
60

"Random Thoughts on Practice in Chambers"


Faults & Fixes
61


[§3.07]
Practice Directions – CROSS REFERENCE
63

Re: Masters Jurisdiction: what Masters can hear



Re: Orders: desk orders and registrar’s orders



Re: Chambers Practice: what a judge and master hears and for long contested chambers



Re: Rule 65: long chambers apps



Re: Rule 65 Exclusions: what is excluded: Bankruptcy, if court otherwise orders or parties agree: solicitor’s fees and settlements for infants, foreclosure and to strike a jury notice, assessment act and ss.248, 249 and 252 of Company Act and some R55 applications



Re: Telephone Conferences



Re: Case Management: 20+ days



Re: Rule 35: Settlement Conferences: separated by an hour or less and then those that take longer


orders:  Desk orders & registrar's orders, changes to chambers practice

Disposition of the Action Before Trial

[§4.01]
In General
88
[§4.02]
Default Judgment: if no appearance or SOD is filed and if the P does not file the SOC in time the D applies under R 25(1) for an order that the action be dismissed; if there is default the other side can seek to set it aside; can get final judgment (for a liquidated amount) or an interlocutory judgment for an order until damages are assessed
88
[§4.03]
Non-Compliance with Rules: R2(5)(f) – where P is the one who has not complied with the rules and order to dismiss the proceedings may be commenced
88
[§4.04]
Summary Judgment: R18 apply in chambers on affidavits; two days notice must be given –this seeks to show that there is no merit to the claim and that the deponent knows of no facts that would substantiate the claim; court is concerned with whether there is a triable issue: if there is a conflict that arises, the court can not dispose of the action * master can hear
89
[§4.05]
Summary Trial: R18A allows a party to apply for judgment on an issue or generally; the court can look at all of the evidence and resolve conflicts; there must be a triable issue; D must be given 14 days notice; affidavit evidence is not suitable and the court may adjourn the application if it feels that the issues are not suitable for disposition or that the application will not assist in the efficient resolution of the proceeding
89
 [§4.06]
Negotiation and Settlement: Does the lawyer have the authority to settle?
91

1.
Why Settle?



2.
Preparation for Settlement



3.
When to Settle



4.
Confirmation and Release Letters: lawyer must have clear authority from the client before settling and then should be confirmed in writing with the other lawyer; D should get an executed release from the P and a Consent Dismissal Order under R41(16)
91

5.
Supreme Court Mediation Initiative: R35(6) settlement conference
92

6.
Offer to Settle: R37(2) and R37(24) which denies costs to P if an offer was denied and then equal or less was awarded; the P can make an offer and then the D accepts by delivering a Notice of Acceptance to the P and paying into court and if D does not accept and P gets more, then the P may be entitled to costs
92
Preparation for Trial

[§5.01]
Introduction
95
[§5.02]
Preparation for Trial
95


1.
The Trial Brief
95

2.
Document Control: keep originals and don’t mark on them; update the list of documents as they arrive
95

3.
Preparation of Lay Witnesses: have a written W stmt signed by W; subpoena the W or inform them of the date; meet with W and explain the function of people and process
95

4.
Preparation of the Expert Witness: place expert on a budget; rely on R40A; expert prepares a report; notice given to the expert to attend; and opposing party must give notice if they plan to object; *Handbook governs dealing with other side’s expert         96


5.
Preparation of Documents: make an exhibit binder
97
[§5.03]
Planning and Presenting a Civil Case
97
[§5.04]
Preparation for Trial: 
98

1.
Pleadings Brief: contains all pleadings
98

2.
Trial Brief: all your work aside from pleadings – have a trial plan – outline your opening – elements set out here, stmts, law, evidence, list of discovery Qs, argument outline
98
[§5.05]
Trial Before Judge Alone
100

1.
Introduction



2.
Dress



3.
Tardiness



4.
Opening Remarks



5.
Documents: have at least 4 copies of each exhibit; try to get consent to admit exhibits beforehand and then file them in opening



6.
Use of Discovery Evidence: read in after P evidence is given



7.
Persuasive Effect of the Evidence
101

8.
Technical Terminology: give the judge a list of definitions of terms alphabetically



9.
Evidentiary Issues



10.
Argument



11.
Written Closing Argument
102

12.
Case and Text Authority


[§5.06]
Trial Before a Judge and Jury
102

1.
Pleadings Brief



2.
Trial Book



3.
Opening Comments to the Jury



4.
Documents: have for the judge, the record, opposing counsel and two jurors
103

5.
Use of Discoveries



6.
Jury Questions



7.
Jury Charge Checklist



8.
Closing Submission


[§5.07]
Conclusion
103
Trial

[§6.01]
Introduction
107
[§6.02]
Jury Trial: 8 chosen from 16 and each person has 4 preemptory challenges without cause; will say either “content” or “challenge; check for conflicts before accepting jurors
107
[§6.03]
Opening: R40 (53) P is allowed to make an opening (or party on who the onus lies)
107
[§6.04]
Direct Examination: 
107
[§6.05]
Cross-Examination
108
[§6.06]
Common Methods of Proving Facts at Trial
108

1.
Introduction
108
2. The Methods: 

a. R40(2) – oral testimony in court allows assessment of W; 

b. an object can be marked as an exhibit and be real evidence, and remember that some types require the other side to get to inspect 7 days before the trial and the item can be subpoenaed under R40(12); 

c. a document can be entered as real evidence, if admitted for the truth then consider the hearsay rule; business records can be entered as long as they were made in the ordinary course of business, not in contemplation of litigation and if the maker did not make the record the weight is affected but not the admissibility

d. XFD: R 40(27) a party can read in if it would have been admissible at trial; usually can’t read in evidence of a party who has just died
109
e. Depositions: R38 (can use for non-party witness) done as full examination before a reporter and the transcript, video or tape are tendered at trial; R40(23) to (26) govern its use at trial
110
f. Pre-Trial Exam: R28 – exam of a non-party witness and only has a CE; R40(30) govern the use at trial – generally cannot read that evidence in unless there are circs that require it
110
g. Interrogatories: R29 – and R40(33)- party
110
h. Affidavits: R40(44) part or all evidence can be given this way with leave; also under R40(45) you can deliver any evidence as affidavit if it is delivered to the other parties 30 days before trial and an opposing party can give 14 days notice that they require the party to attend for CE and there are penalties for requiring this if nothing is added thru CE
111
i. Transcripts: R40(4) a transcript of a previous proceeding can be entered if the person is unable to attend, get permission of court, give notice
111
j. Admission in pleadings: R19(19) an allegation in a pleading is deemed admitted if not expressly denied  or stated not to be admitted in the pleading and is then openly admissible
111
k. Notice to Admit: R31 – sets out non-contentious facts and docs b4 trial

l. Discretionary Power of the Court to Allow Proof: R40(52) – court can allow proof in any manner – useful when parties want to use a doc that is missing the original and if parties consent to use, still ask the judge out of courtesy
111

3.
Summary
112
[§6.07]
Objections
112
[§6.08]
Exhibits: if you want to item marked later b/c the W can confirm it, then just have it marked for ID the first time you want to refer to it
112
[§6.09]
Order of Witnesses
112
[§6.10]
Re-Examination:  can only be done on matters that arise out of X-ex
112
[§6.11]
Rebuttal:  stuff that is new, arising from Def's case
112
[§6.12]
Judgments and Orders
112

A judgment is a decision that finally determines Q's in issue between parties, and an order may or may not have this effect.  Basically treated the same.

[§6.13]
Professionalism for Litigators
113

1.
Attitude



2.
Competence



3.
Relations with Clients: see Canon 3(5) and 4(1) – stay removed from clients
114

4.
Health and Welfare: it is contempt to feign illness to gain an advantage
115

  
[5.-7. deleted]


8.
Miscellaneous Communications with Judges, etc.



9.
Arrangements for Witnesses
117


[10. deleted]



11.
Promptness



12.
Management of Trial



13.
Examination-in-Chief



14.
Discussions with Witnesses During their Examination: only speak to them with leave
118

15.
Cross-Examination



16.
Re-Examination
119

17.
Re-Cross-Examination



18.
Objections



19.
Jury Trials
120

20.
Court Staff and Official Reporters



21.
Interview with the Media



22.
Don't Fight with the Judge (Unless it is Absolutely Necessary)


[§6.14]
A View from the Bench
124
Appeal

[§7.01]
Introduction
125
[§7.02]
Interlocutory Appeals: s7(2) of CAA states that no appeal lies from an IO unless there is leave from the CA; R53(6) of SCR states that an interlocutory order of a master can be appealed to a SC judge as of right; file a NOA within 30 days from the order and then proof of service must be filed within 10 days after all the respondent’s required to be served have been served; app must file and serve all material necessary for the app in a “motion book” no later than 5 clear days before and the resp must file any additional evidence in a reply book no later than 1 day before the trial; in deciding on appeals, the justice will examine the merits of the appeal, the importance of the issues, the practical utility of the appeal and the effect of the delay that the appeal will impose on the underlying proceedings
125
[§7.03]
Appeal from Final Orders: s,6(1)  gives an appeal as of right and you have 30 days (s.14(1))-CAA and time runs from date of original judgment not the day the written reasons come – considerations for an extension of this time set out; if unclear about whether leave is required file a NOA and a Notice of Application for Leave to Appeal and a NOM asking for directions from judge
125
[§7.04]
Appearance: parties served must file an appearance within 14 days and serve it
126
[§7.05]
Appeal Book and Transcript: app within 30 days of bringing the appeal must provide proof that the appeal books and all necessary transcripts have been ordered and are being made and must file these within 60 days and then deliver them to other parties
126
[§7.06]
Factums: R10(1) requires these filed
126
[§7.07]
Costs: the successful party is entitled to costs including costs of all applications, R23
126
Costs

[§8.01]
Entitlement to Costs: R57 – costs awarded are usually ordinary costs; if a LAWYER has caused the costs, R57(37) allows costs to be assessed against the lawyer personally but the amount is limited to $500; if costs not referred to in the final order they will be deemed as no costs; if scale of costs not set out then they are under scale 3
127

1. General Principles: costs follow the event – be it an application or an appeal; typical orders:

a. judgment with costs: who has judgment
b. No order as to costs: neither party receives any
c. Costs thrown away: if one party caused a wasted step or gets an order set aside, then the party bringing the application may have to pay the other side’s costs of the unnecessary step
d. Costs in the cause: costs for the application will be recoverable by whoever succeeds at the end
e. plaintiff’s [defendant’s] costs in the cause: the named party will recover costs for the application if they are successful at the end
f. costs in any event: get interlocutory costs regardless of who is successful, but no until proceeding has concluded
g. Costs payable forthwith: have the interlocutory costs assesses immediately
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[§8.02]
Ordinary Costs: 2 steps – fix scale and then have registrar assess the bill
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1.
Scale of Costs; different scales based on difficulty with a fixed dollar value; court can assess the difficulty, importance and whether the determination is final
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2.
Assessment by the Registrar: bill drawn on Form 67 or 67A and includes fees, disbursements, and taxes plus interest; send the bill to other side for consent, and if accepted a copy of the order allowing costs and a praecipe requesting a registrar’s certificate of acceptance can be issued without formal assessment; if no consent you have a formal assessment; there may be fixed tariffs for certain costs, like 5 units for trial prep; either party may make an offer to settle; you must satisfy the registrar as to your entitlement; total assessed against other party is the fees, disbursements, and taxes; can have a review within 14 days after registrar certified 
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[§8.03]
Increased Costs: if ordinary costs would produce an unjust result; assessed as a % of special costs
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[§8.04]
Special Costs: same as solicitor –client costs and proved as if a client challenged it
130

[8.06]
Interest on Costs: unless ordered otherwise, post judgment interest is payable on the costs from the date of the judgment, not from the date of the assessment or Registrar’s cert.
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interest

[§9.01]
Court Order Interest
132

1.
Introduction: awarded as compensation to the successful party for loss of use of $
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2.
Pre-judgment Interest: s.1(1) requires court to add pre-judgment interest from the date the cause of action arose to the date of the order; interest on special damages is assessed every 6 month during which the loss was incurred and general damages attract interest throughout [special damages are discrete costs]; no longer interest on amounts representing income loss or non-pecuniary damages for personal injury or death; no interest awarded on future losses (although damages can be increases to compensate); court will not order interest if the parties have already agreed on it; interest only taken on amount the D has to pay to the P
132

3.
Post-judgment Interest: a.7 equal to the prime lending rate of the banker of Canada
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4.
Payment into Court Pursuant to an Offer to Settle: s.4 if party pays $ into court in satisfaction of a claim and the P does not accept and then gets less, they only get interest until the day paid into court



5.
Default Judgments: s.3 court can add pre-judgment interest
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