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ESTATE

Wills and Estate Planning
[§1.01]
Introduction
1

[§1.02]
The Devolution of Property by Will and Intestacy
1


1.
The Function of a Will:  will sets out clearly the persons who will control client’s estate on death 



2.
Consequences of Dying Without a Will: Intestacy 



( See statutory devolution scheme
2


( If no heirs on intestate then real property escheats to the provincial Crown and personal property vests in the Crown as bona vacantia 



( Separated Spouses:  for more than one yr before death may preclude the surviving spouse from sharing on intestacy



( Persons Receiving Disability Benefits:  the distribution on intestacy may cause the B to become ineligible for benefits



3.
Property Affected by Will/Intestacy
3



( Property in estate that is not distributed by operation of law



( Make sure client owns property and not holding through company 


4.
Property Not Affected by Will/Intestacy



( Property that is distributed by operation of law and does not form part of the estate: property in joint tenancy, proceeds of life insurance, refund/premium of RRSP.  These are not subject to creditors or the Wills Variation Act.


Formal Validity of Wills
[§2.01]
Required Formalities under the Wills Act
5

( Formal Requirements 


(1) Must be in writing 


(2) End of will must be signed by testator or in his name by another person in his presence and under his direction 


(3) Must be signed in front of two or more witnesses both present at the same time 


(4) Witnesses must subscribe the will in testator’s presence [see exception for armed forces]


(5) Testator at least 19 years old unless married or is in armed forces 


( Witnesses: who can sign? 


( Will of Status Indian 
6

[§2.02]
Revocation of a Will
6

( Will can be revoked by:



(i) marriage of the testator—unless will has declaration saying made in contemplation of marriage


(ii) later will made in accordance with the Wills Act 


(iii) writing which declares an intention to revoke the will executed in accordance with Wills Act 


(iv) destruction of the will by the testator with the intention to revoke (other can destroy in presence of testator) 


( NOT DIVORCE—will only invalidate certain provisions made in favour of ex-spouse:


(i) appointment of spouse as a personal representative or trustee;


(ii) a gift of an interest in property to a spouse; and


(iii) a power of appointment granted in favour of a spouse 

[§2.03]
Altering a Will
6


( Client can alter will by: 
(i) executing a new will with desired changes (this will usually revoke the earlier will)



(ii) executing a codicil; or (codicil is an amending instrument that only refers to changes) 



(iii) making an interlineation (physical change of existing will by deletion or addition of words) 



( avoid this method because of problems with their legal validity 

[§2.04]
Reviving a Will
7


( Two ways to revive a will:
(i) revived by later will or codicil that shows intention to give effect to revoked will


(ii) if the revocation of the of will is subject to a condition that is not fulfilled, the revocation does not take effect. 

( a will may be revived if a subsequent will is invalid- the condition is that subsequent will is valid, so if it isn’t, then the original will is revived

[§2.05]
Conflicts of Laws: Movables, Immovables and Holograph Wills
7

( Movables: governed by law of the place where testator lived at time of death 


( Immovables: governed by law of the place where immovable is situated 


( Holograph wills will be valid in BC wrt movables only.

[§2.06]
Intestacy by Operation of Law
8


1.
Lapse
8



(Gift lapses where, subject to the contrary intention of the will, the beneficiary predeceases the testator.  



( A gift of residue that lapses passes on intestacy.  NOTE: s.29 of Wills Act has some exceptions to prevent lapse


2.
Ademption
8



( Occurs when will contains a specific gift but testator disposes of gift before death 


3.
Survivorship
8



( If two people die at same time and not clear who is survivor then younger person deemed survivor 



( BUT if life insured and beneficiary die at same time—beneficiary is presumed to have predeceased life insured unless a contrary intention appears in the beneficiary designation: s.72 Insurance Act 



( In certain situations there can be conflict between two survivorship rules 


4.
Presumption of Death
9



( If a person is missing and reasonable grounds exist for supposing that he or she is dead an application can be made to court to presume that death. 



( distribution is FINAL distribution 

Substantive Issues That May Affect the Validity of a Will
[§3.02]
Ethical Considerations:  Duty of Solicitor; Have to be sure represents client’s intention 
10

[§3.03]
The Intention to Make a Will (Animus Testandi)
11

( In order for will to be valid Testator must have INTENTION to make will:


(i) Testator must understand nature of the act he or she is engaged in


(ii) Must be free of mental disorders [see test for mental capacity] 


(iii) Must exercise genuine free choice [see suspicious circumstances 

[§3.04]
Test for Mental Capacity
11

( TEST is 
(1) ought to be capable of making his will with understanding of business in which he is engaged



(2) have a recollection of the property he means to dispose of 



(3) have a recollection of the people he is giving stuff to



(3) have a recollection of the manner in which it is to be distributed 

[§3.05]
Types of Cases attacking Mental Capacity 
11


1.
Delusions:  Belief in the existence of something which no rational person could believe- h/w valid will may still be made
12


2.
Dementia:  Where the T’s mental capacity is so reduced by age or advance illness that s/he is incapable of making will
12

[§3.06]
Evidentiary Issues
13


( Capacity is one of degree; No particular type of evidence as to incapacity is likely to be conclusive

[§3.07]
What to do if Lack of Testamentary Capacity is Suspected
13


( Get opinion of doctor;  While capacity is a legal issue and not a medical one, a medical report can be helpful

[§3.08]
Suspicious Circumstances
15

( Duty of lawyer to beware of any “suspicious circumstances” that highlight lack of understanding, mental capacity or free choice 

[§3.09]
Knowledge and Approval/Undue Influence
16

( Duty of solicitor to make sure there is free choice and genuine intention—always interview testator personally 


( Showing undue influence up to those attacking the will (this is reverse onus since usually up to propounder of will to prove formalities, mental capacity, and knowledge of what was in will). 

PreparinG the Will
[§4.01]
Drafting Wills

18


( Three unique drafting problems:

(i) unlike commercial practice there is no careful scrutiny of the will by parties opposed in interest 


(ii) have to take into account contingencies that are not ordinarily apparent to non-lawyers


(iii) will interpreted by courts only after death—so confined to 4 corners of will 

 [§4.02]
Taking Instructions
18


1.
Setting:  receive instructions directly and alone



2.
Notes of the Interview: assists in establishing capacity, rebutting UE, and protecting lawyer from negligence claims 
19


3.
Ascertaining the Assets and Liabilities:  decide w/t to either check assets; consider power of appointment & inheritances



4.
Choosing the Beneficiaries:  remember spouses and children can vary under the Will Variation Act 
20


5.
Tax Considerations:  deemed dispositions; Income Tax; Probate fees; Location of Assets (double tax?)



6.
Choosing Executors and Trustees
21



(1) Appointment 



( Spouse 



( Children 



( Close relatives 
23



( Business associate or professional advisor 



( Executor for foreign assets: some jurisdictions may not allow an executor based in BC to deal with assets in that jurisdiction



( Corporate executor: Trust Companies 
24



(2) Compensation 


7.
Guardians:  person under 19 is infant and needs guardian appointed- done by will 
25

8. Enduring Powers of Attorney, Representation Agreements and  Adult Guardianship Legislation


( Enduring Powers of Attorney: authorize another person to make decisions about affairs in the even person loses capacity 


( this accepted as primary tool for advance planning in financial and property matters (cheaper than representation agrm’t) 

( Representation Agreements: authorizes another person to make decisions over health-care if person loses capacity 



9.
Memoranda:  used to dispose of a large number of personal articles; can be binding or precatory 
27
[§4.03]
Special Circumstances Requiring Special Provisions
27

1.
Section 16 of the Wills Act:  sets out that on divorce certain provisions in favour of wife void 



2.
Will Made in Contemplation of Marriage:  marriage revokes will unless will made in contemplation of marriage



3.
Wills Variation Act
27



( Whenever a spouse (CL or same-sex) or child (born inside or outside marriage- but not a stepchild) thinks that no “adequate provision for his proper maintenance and support” was made for them in the will, they can ask court to order such provision as court thinks “adequate and equitable in the circumstances” 



( If you think will could be challenged have T use inter vivos avoidance techniques OR have T write a memorandum


4.
Homestead or Dower Legislation:  if client lives where there is homestead or dower legislation consider this
28


5.
Restrictions on Alienation:  are there restrictions on alienation under law or by personal covenant? 



6.
Life Insurance Declarations:  wise to draw declaration of beneficiary in a document other than a will 



7.
Registered Retirement Savings Plans and Similar Assets
: these have special designation provisions 



8.
Charitable Gifts:  be sure the charity is registered and get name right 
29


9.
The Rule Against Perpetuities



( CL Rule: Gift must vest to someone 21 years after death of testator or death of life in being--all others revoked 




( so life estate to John with remainder to be paid to children of John who reach age of 21 



( gift over to children OK because they must reach 21 no later than 21 years after death of John, who is a life in being at the date the will takes effect 



( Perpetuity Act: under s.9 can wait to see if vesting occurs within 21 years 



( if does then gift is good; if not then gift will fall into the residue of the estate 



( Act also allows for 80-year perpetuity period if will or other document expressly or by necessary implication provides that that period is to govern 



( Perpetuity Act ONLY applies to property devolving under law of BC—it doesn’t apply to immovables situated in other jurisdictions so best to avoid breach of CL rule 


10.
Termination, Revocation and Variation  of Trusts
30



( Trust can be varied or prematurely brought to an end in one of two ways:



(i) Rule in Saunders v. Vautier: may defeat a trust created by will or by inter vivos grant if:




( trust gives beneficiaries absolute vested gift payable in the future AND




( trust directs trustee to either pay the income to the beneficiary or to accumulate and pay with capital 



( THEN if beneficiaries: agree, are of age of majority and have mental capacity, may require full distribution 



(ii) Trust and Settlement Variation Act: If above does not work, a person interested in a trust can apply to SC on behalf of a minor, person with mental disorder, unborn person, or an unascertained person or class of persons to get distribution 


11.
Beneficiaries who are Receiving Disability Benefits:  potential of losing benefits if given too much so use trust 
30

[§4.04]
Planning the Will
31

1.
Planning for Contingencies:  use chart to make sure all contingencies planned for 



2.
Language Use:  use clear and precise language 



3.
Numbering, Headings and Order:  use logical sequence 
32


4.
Outline of a Typical Will




5.
Planning the Dispositive Provisions:  rules for planning dispositive provisions; survivorship periods; ongoing trusts
34


6.
Capital and Stirpital Distributions
35


( Per Capita: means “by the head” 



( beneficiary has to be alive to take share of the estate



( if beneficiary is dead than his share passes to other living beneficiaries (so not given to dead beneficiaries’ heirs)



( Per Stirpes: means “by the root” 



( if beneficiary dies then his share of the estate passes to heirs (i.e. issue) 



( need to specify in will whether  lineal line should commence in the first generation of descendents or in the first generation in which there is at least one living descendent 


7.
Will Provisions Relating to the Executor and Trustee
37



(i) Purchasing assets: if testator wants executor or trustee to be able to purchase assets must give power 



(ii) Remuneration: if there is no specific provision in will then remuneration awarded in accordance with s.88 of Trustee Act—if want different remuneration need to set out 



(iii) Employment of experts: consider power in will to employ experts to assist in administration of estate



(iv) Gifts to executor and trustee: prudent to provide that any gift to an executor or trustee is not given conditionally upon his acting and is to be enjoyed beneficially 


8.
Common Drafting Pitfalls
37



(i) Class Gifts



(ii) Ademption 



(iii) Gifts to Infants 

[§4.05]
Execution of the Will
38

[§4.06]
Office Procedures (after execution of will)
38


1.
Wills Notices:  not mandatory
39


2.
Wills Storage:  should be stored in client’s safety deposit box; it lawyer keeps it , lawyer should have a wills index



3.
Reporting to the Client



4.
Destruction of Prior Wills and Will Files



5.
When should a Solicitor Release a Will from Safekeeping?



6.
Solicitor – Client Privilege:  CL exception allows admission of communication dealing with the existence, execution, tenor or validity of wills. 



Claims That Can Be Made Against an Estate
[§5.01]
Introduction
40

[§5.02]
Wills Variation Act:  see def’n of spouse; consideration of memorandum (see p.129)
40
[§5.03]
Setting Aside a Will________________

41


( Setting aside a will for failing to meet formal requirements


( SC has more relaxed view and have accepted “substantial compliance”


( CA more strict traditional approach 


( See also situation of wills being issued in Common Form vs. Solemn Form  

[§5.04]
Testamentary Capacity and the Burden of Proof
41


( Burden on propounder who “must satisfy the conscience of the court that the instruments so propounded is the last will of a free and capable testator “


( If will is rational on its face there is presumption of capacity 


( If presumption rebutted then propounder to prove that notwithstanding general incapacity there was adequate capacity at the time will was made


( If will is irrational then presumption of no capacity 


( Burden under civil standard 

[§5.05]
Suspicious Circumstances and the Burden of Proof
42


( Where will prepared under suspicious circumstances then propounder of will has burden to remove the suspicion by proving knowledge, approval and/or testamentary capacity 

[§5.06]
Undue Influence and Duress and the Burden of Proof
43


( Allegations of undue influence must always be affirmatively proved by the attacker 

[§5.07]
Where there is No Will: Estate Administration Act- spouse separated for more than 1 yr may not be able to take on intestac


[§5.08]
Common Law Rights
44


( Creditors and tort victims of deceased can make claims against estates; UE; constructive trust; quantum meruit

Malpractice and Wills
[§6.01]
Malpractice and Wills
46


(i) Liability in Contract for failing to provide client with appropriate legal services 


(ii) Liability in Negligence – limitation is 6 yrs.


( can have both K and negligence liability if K does not limit—NOTE time limit for negligence act runs from time injury discovered—so death of testator- while time for breach of K runs from time of drafting the will


(iii) Liability to Beneficiaries under negligence based on Donoghue


(iv) Drafting errors and problems with formal executions
[§6.02]
Common Errors
48

Appendix 4 – Sample Specimen Trust Will
70

Probate and Estate Administration
Initial Advice               [Note: Executor- Will; Administrator- No will]

[§7.01]
Introduction
75

[§7.02]
Identification of the Personal Representative- will vs. no will
75

[§7.03]
Deciding Whether to Act as a Personal Representative- duties/liabilities
75


( Don’t INTERMEDDLE with estate (i.e. collecting or releasing debts) until you are sure you want to be executor because then can be compelled to act 

[§7.04]
Immediate Responsibilities of a Personal Representative
76


1.
Disposition of Remains:  if s/o starts to do this, they must finish or else it is an offence



2.
Care and Management of Assets:  find them all and safeguard them



3.
Dealing with Liabilities:  check what they are and when they are due
77


4.
Preparing to Administer the Estate:   ID next of kin, identify all Bs, potential claimants under WVA; open bank acct



5.
Accounting and Expenses Prior to the Grant:  acct for e/t but money spent before grant may be at risk


6. Safety Deposit Boxes

[§7.05]
Preparing to Make the Application for Probate or Administration
77

1.
Gathering Information




( (i) testamentary instruments., (ii) income tax returns, (iii) Canada Pension Plan, (iv) Life insurance, (v) RRSPs and RRIFs


2.
Reviewing the Will and Advising on Its Terms:  # of items to review: formal validity, staples, void gifts, etc.
78


3.
Intestacy:  if there is no will advise on intestacy: Will Variation Act 
79


4.
Choice of Applicant for Letters of Administration:  court usually gives priority to B w/greatest interest- must be bondable



5.
Other Grants of Administration: special circumstances can give rise to special grants of administration:



(i) an administrator dies leaving part of an estate un-administered 



(ii) estate is smaller than $10,000, or 



(iii) an estate needs interim administration until a pending or commenced action against the estate has been concluded 



6.
Survivorship, Presumption of Death, and Murder [see also p8]



7.
Other Duties and Powers of Executors and Administrators
80



(i) Where there are 2 or more Personal Representatives:  (see p.75 re unanimity) 



(Real estate matters require unanimity; BUT acts dealing with personal property deemed to be acts of all representatives 



(ii) Duty to convert unauthorized or wasting assets and investments:



( Need to try and preserve value of assets in estate



(iii) Power to sell assets: 



( at CL personal rep has power to sell personal estate to pay debts; under s.78 Estate Administration Act power extended to real estate—which must be exercised jointly by all personal representatives 



( not sure if there is power to sell asset if not required to pay debts and no explicit provision in will 



(iv) Payments for infants



(v) Defending actions in representative capacity



8.
Scope of Solicitor’s Retainer:  know the limits of your retainer; PR may not be indemnified from estate for certain things



9.
Insolvent Estates:  exclusive jur’n of feds; executor could get ousted by appointment of trustee in bankruptcy
81

[§7.06]
Official Administrator

81


( If deceased has a “fixed place of abode” in BC then Official Administer has a duty to admin if there is no one else


[§7.07]
Public Guardian and Trustee
81


( Public Guardian and Trustee is the Official Administrator.  


( If the PGT is the committee of a patient, it may obtain letters of administration under Patients Property Act
Devolution of Assets
[§10.01]
Types of Assets:  assets that pass to PR form part of estate; those that don’t aren’t part of estate and aren’t subject to claim
87

[§10.02]
Assets That Do Not Pass to the Personal Representative  (don’t form part of estate)
87

1.
Joint Tenancies:  and severance thereof 



2.
Life Insurance Policies and Proceeds



3.
Pensions and Retirement Plans:  pre, post, CPP; death benefits form part pf estate but survivorship benefits don’t
88


4.
Donatio Mortis Causa:  in expectation of death T may make gift conditional on death (not for land)- doesn’t form part of est



5.
Powers of Appointment:  general powers of appointment don’t form part of estate (but special powers of appt do)



6.
Employment Benefits:  spouse is entitled to 3 mths wages- don’t form part of estate
89


7.
Contractual and Other Obligations: asset may be subject to K or other obligation , maintenance orders, marriage Ks, etc.



8.
Insolvent and Bankrupt Estates:  trustee in bankruptcy may take over estate 



9.
Statutory Benefits:  payable to spouse, children, other dependents do not form part of estate 



10.
Voluntary Payments: by employer directly to person in recognition of deceased’s employment do not form part of estate



11.
Family Assets:  if triggering event occurs under FRA before death then spouse’s half interest does not form part of estate



12.
Community of Property:  for jurisdictions like Washington, California, Quebec



( Assets that appear to be part of the deceased’s estate may be subject to division with the surviving spouse, or possibly a set distribution will be imposed on the asset 


13. Interests in Trusts:  if deceased trustee or beneficiary of trust must check trust to see if the estate will receive a benefit


[§10.03]
Assets That Pass to the Personal Representative
89
( Will:  devolution takes effect from date of death
( No will:  estate vests in crt until an administrator is appointed.
[§10.04]
Conflict of Laws
90


1.
Immovables: Pass via law of jurisdiction where asset is located 



2.
Movables: Pass via law of jurisdiction where testator lived at death 


[§10.05]
Situs of Assets
90


( Important b/c an asset will generally be liable for any death duties or probate filing fees that apply in the jur’n it is located. 

Applications for Probate and Administration
[§11.01]
Introduction- for non-contentious grants
91

[§11.02]
Jurisdiction
91


( Courts in BC assume jurisdiction if deceased domiciled in BC or had assets in BC at death [exception is Status-Indian] 


( Domicile is important b/c of applicability of tax, devolution of movables, WVA claims

[§11.03]
Practice:  EAA says all matters under the act are governed by the Supreme Court Rules
91

[§11.04]
Place and Time of Application
91


(  Application can be in any registry.  If application made more than 3 years following the date of death or less than 7 days after date of death—a reason must be provided 
Transmission and Transfer of Assets
[§13.01]
Introduction
103

[§13.02]
Executor’s Year
103

(An executor is allowed 1 year from death too get in the assets and settle affairs of the estate 


( Within executor’s year cannot be compelled to pay a legacy before the expiry of the 1-year period 

[§13.03]
Legislation Affecting Transfer of Assets
103


1.
Wills Variation Act



( Action must be brought within 6 months from date of issue of probate of the will 



( s.12 of Wills Variation Act says executor CANNOT distribute assets until 6 months is up except: 



(i) with the consent of all persons who would be entitled to apply, or 



(ii) if authorized by order of the court 



( If real property is transferred before the 6 month period w/o consent or crt order, title will be endorsed as being subject to liability of being charged by an order made under the WVA



( No obligation to notify executor of start of action BUT SHOULD 



2.
Income Tax Act
104



( Ex needs to get clearance cert from CCRA that all taxes on estate have been paid OR reserve a sufficient amount for tazes before making distributions- or could be personally liable 


3.
Estate Administration Act



( ONE YEAR PROHIBITION ON TRANSFER OF SURPLUS of the personal estate” for INTESTACY except for:



(i) payment to a dependant pursuant to a court order; or 



(ii) at the discretion of the Public Guardian and Trustee, where the PGT is acting as administrator 



( UNCLEAR what “surplus of the personal estate” means 



( Section 92 and advances to Children: 



( there is presumption for when you give gift to child in will and after making will give money that you did not intend to give child’s portion twice 



( this presumption is rebuttable with “hotchpot clause” that can either rebut or apply presumption 



( s.92 of EEA is basically a hotchpot clause for intestate estates that applies presumption 



( Common Law Spouses :  if two or more spouses are entitled, they share in the proportion determined by crt to be just- s.85.1 EAA

Creditors
[§14.01]
Introduction
108

[§14.02]
General
108


1.
General Duties of the Representative Relating to Creditors’ Claims



( Executor has duty to ascertain liabilities and assets to pay them with before distribution; fulfill contracts; pay out liabilities 

2.
Types of Creditors’ Claims [Creditors can be secured, preferred, or ordinary] 



( Liabilities: (i) incurred by the deceased, (ii) incurred with respect of death, (iii) incurred during administration of estate 



( Claims based on improper performance of duties: brought against executor:  (i) breach of trust or (ii) devastavit (misg’mt) 



3.
Defences to Creditors’ Claims
109



( Can use any defence deceased could have used



( Or make plene administravit claim (i.e. no money to pay at date of death) 



( Can also get relieved from personal liability under s.96 of the Trustee Act 

[§14.03]
Liabilities of the Deceased
109


1.
Contingent or Continuing: Contingent: not substantiated yet; Continuing: liability that continues;  E must be provide for both of these before distributions are made to Bs



2.
Unenforceable or Statute–barred:  These debts should not be paid 



3.
Family Creditors:  Have to go through a lot to prove contractual debt- but can use other claims- UE, quantum meruit


4.
Pledges: Outstanding pledge to make gift or donation is unenforceable 
110


5.
Spousal and Child Support:  Generally doesn’t survive but if it does wife/child are ordinary creditors


6.
Creditor or Debtor a Beneficiary or Executor



( Creditor a beneficiary: if debtor gives gift to creditor equal to or greater than debt than that deemed satisfaction  (subject to contrary being shown)—if gift is less then debt no partial satisfaction 



( Debtor as beneficiary: gift to debtor—no presumption that debt satisfied 



( but if it appears testator intended satisfaction the debtor is entitled to receive gift and debt is extinguished



( Creditor as executor: entitled to retain full payment for himself 



( Debtor as executor: extinguishes the debt but leaves the executor liable to account as if the debt had been collected 

[§14.04]
Liabilities Relating to the Death: Funeral Expenses
110


( Clear that executor bears primary responsibility and liability for funeral expenses;  Position of administrator is less clear


( Whoever deals with it gets indemnified from the estate

[§14.05]
Liabilities Incurred by the Personal Representative
111


( Personal rep entitled to be indemnified out of the assets of the estate for proper testamentary or administration expenses


( Indemnity takes priority over all other liabilities of deceased EXCEPT funeral expenses and in rem claims by secured creditors 

[§14.06]
Administering the Liabilities
111


1.
Instructions and Retainer



2.
Searches and Inquiries: Have to look for debts (a) Lawyer’s inquires, (b) Searches, (c) Advertising for Claimants 



3.
Proof of Claims: Executor or administrator can pay out based on proof they think is sufficient
112



( LIMITATION period of 6 months for claimant to bring claim for debt if given notice of denial [s.66(1), (2), (3), (4) EAA]

Tax consequences resulting from the death of a taxpayer
[§15.01]
Duties of Executors, Administrators and Trustees
114


1.
Returns



( Filings: Have to file TERMINAL INCOME TAX RETURN for deceased;  May want to file more than 1 return to spread income



( Taxation of property held at death: usually deemed to have been disposed of at FMV except for spouses and principal residence;  Joint Tenancy- probate fees can be avoided and income tax can be avoided if the other JT is a spouse or CL



( Deductions:  CLoss can be deducted against income;  Charitable Donations can be deducted against income up to 100%



( Personal exemptions:  in the terminal returns of the deceased, full personal tax credits may be claimed



( Reserves:  reserves that the deceased had for proceeds of disposition of capital not yet received will be included in income 




unless an election is made by the personal rep and the spouse/CL


2.
Prior Year’s Returns Not Filed
116



( If deceased has not filed returns for year before then representative has to prepare and file those returns within 6 months of date of death where death has occurred prior to May 1.  Must file right away of death occurs after April 30th. 


3.
Clearance Certificates



( Have to get clearance certificate before devolution to avoid personal tax liability; PR can apply to pay tax arising on death in installments 


Accounts
[§16.01]
Introduction
120


( Personal rep has FIDUCIARY DUTY to account to Bs, creditors of estate, successor trustees, and others who have an interest

[§16.02]
Duty to Account
120


( Have to keep proper books and be ready to account at all times 

[§16.03]
Requirement to Pass Accounts
120


( Trustee Act provides statutory scheme for requiring a personal rep to PASS ACCOUNTS i.e. give account to those who are owed 


( first accounts to be passed 2 years from grant of probate before the crt

Remuneration of Personal Representatives and Trustees
[§17.01]
Introduction
122

[§17.02]
Entitlement to Remuneration:  At CL can’t profit from administration but under Trustee Act you can.  But if PR gets a legacy (other than a residuary bequest) that legacy is in lieu of remuneration.  May be fixed by agm’t.  There is a max.
122

[§17.03]
Amount of Remuneration:  s. 88 of TA sets upper limit; # of factors crt will consider
122

[§17.04]
Procedure:  May be fixed by all the Bs or the crt
123

[§17.05]
Expenses:  Fees for work that should have been done by PR must be borne by PR
123

Solicitor’s Remuneration
[§18.01]
Introduction
124

[§18.02]
Entitlement to Remuneration
124


( Your client is the personal representative who is personally liable; but personal rep entitled to be indemnified from the estate 


( If you are personal rep then can’t charge fees unless “CHARGING CLAUSE” is in the will OR all the beneficiaries are sui juris and otherwise consent.  If there is a charging clause the lawyer can’t be a witness or else they won’t be able to recover those fees

[§18.03]
Solicitor’s Services:  PR can’t be indemnified from estate for services relating to a non-estate asset (ie: life insurance)

[§18.04]
Assessment of Account
125


( Solicitor should distinguish b/w work related to PRs responsibilities and true legal services.  


( Reasonableness of lawyer’s fees is determined by a # of criteria.


PROBATE ACTIONS
[§19.01]
Introduction
126

[§19.02]
Actions and Procedures Before the Grant
126


1.
Caveats
: notice to the court not to allow probate to be granted or proceedings to be taken—to proceed must give notice to 



holder of the caveat; caveat expires after 6 months unless it is renewed


2.
Citations: summons some action with respect to will or estate (4 KINDS- ie: accept/refuse probate; propound an alleged will

3.
Proof in Solemn Form: where there is dispute as to validity of will –can force it to be proved in solemn form w/petition
127



( judge must be satisfied of the validity of the will on proceedings in open court; help protect will from further attack

[§19.03]
Actions and Procedures After the Grant
127


( Removal of grantee; Revocation of grant (if original grant in error)- there are restrictions if the will was probated in solemn form; Grant of letters of admin de bonis non (if grantee had died) etc.

Wills Variation Act
[§20.01]
Introduction
129


( Spouse and child can apply for variation if no “adequate provision” provided 

[§20.02]
Jurisdiction
129

1.
Requirements




(i) A VALID WILL—if not then go to intestacy



(ii) Qualifying asset: i.e. real property or personal property in BC that forms part of the estate (ie: not RRSPs, etc.)



(iii) Qualified applicant: same-sex couples, CL couples, child includes adopted child, BUT not step-child 


2.
Forum: any SC registry in the province 
130


3.
Limitation Period: within 6 MTHS from date of grant of probate and then one yr to serve; no provision for extension 
130

[§20.03]
Procedure
130


1.
Commencement: done through writ of summons 



2.
Parties: surviving spouse, children, all beneficiaries, and executor 



3.
Representative Actions: can bring action for spouse or child if under disability, infancy, or they died during the proceeding 



4.
Special Considerations with Respect to Land: must file CPL within 10 days of writ issue if land involved.  If real property is transferred w/I the 6 months period, with crt order or consent, the title will be endorsed.



5.
Settlement: when all interests have vested, the parties can enter into settlement agm’t.  One party can also require mediation



6.
Evidence: court can accept evidence it considers proper of testator’s reasons for making disposition 
131


7.
The Order: court can order lump sum or periodical payment  or other



8.
Appeals, Variations and Rescissions- leave isn’t required


[§20.04]
Role of the Executor
131


( Once executor has notice or believes an action could commence, can proceed with normal duties, such as paying duties, taxes, etc. BUT CANNOT make distributions to Bs w/o court order or consents of all the Bs.  If the PR wants to bring an action under the WVA, they must step down as PR.

[§20.05]
Duty to Make Adequate Provision
131

1.
Generally




( Two approaches to duty: 




(i) OBJECTIVE: has adequate provision been made for (’s provision? WIDENS testimonial freedom 



(ii) SUBJECTIVE: has testator breached the MORAL DUTY that he owes (? LIMITS testimonial freedom 


2.
Factors to Consider
132



(1) (’s station in life



(2) Intestacy as a standard of public policy: i.e. look to what would happen in intestacy—generally not followed in BC 



(3) Financial need of (: this is not essential in order to succeed in getting the will varied 
133



(4) Consideration of future needs 



(5) Restrictive Covenants in the will




(6) Claimants maintained by the state: conflicting lines of authority
134




(7) Foreign applicants: look to applicant’s country of domicile for standard 



(8) Type of dependent: widows, widowers, spouse, children- memo may displace rgt of kids but can’t displace rgts of spouse


3.
Relevant Date for Determining Adequacy of Support
136



( Date of the testator’s death on the basis of the circumstances that existed then and those that were likely to occur in the future and where reasonably foreseeable 

[§20.06]
Circumstances Precluding Relief
136

1.
General:  Onus of proving disentitling conduct is on the person alleging it



2.
Actions by Spouses: duration of marriage, marriage of convenience, adultery, separation and starting divorce can’t disentitle; desertion maybe can disentitle

3.
Actions by Children: estrangement, unhappy relationship with or neglect of testator, misconduct 
137
( Only severe misconduct or conduct of a child that has caused breakdown in relations might disentitle 
[§20.07]
Determination of Quantum
138

1.
General:  discretionary matter- many factors considered
138


2.
Factors to Consider
138



(1) Application of FRA 



(2) Intestacy as a guide 



(3) Size of the Testator’s estate



(4) Size of the Testator’s family
139



(5) Length of marriage 



(6) Station in life of the testator



(7) Widow’s accustomed standard of living 



(8) Hopes and aspirations of (


(9) Character and views of the testator



(10) Omission or oversight of the testator 



(11) Intervivos gifts by the Testator to Applciants 



(12) Competing moral claims on the bounty of the testator
140



(13) Relative need of claimants 
141



(14) Personal income of applicants



(15) Financial circumstances of Beneficiaries’ spouses



(16) Possibility of change in existing circumstances



(17) Future value of money and interest rates



(18) Whether the ( has or may have dependents



(19) Health and mental capacity of the applicants 



(20) Contributions by the (
OTHER NOTES:

· “Spouse” under WVA doesn’t have a req’mt that CL live together “immediately before” death of the T like the EEA.  H/w, caselaw has given spouse under the WVA the same definition as in the EAA.

· There is no s.85.1 in the WVA like there is in the EAA so if there are two or more spouses, you have to employ the jurisdiction of the court.

· A will cannot sever joint tenancy!

