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criminal procedure

Introduction

[§1.01]
Introduction:  Staying Informed
1

Preliminary Matters

[§2.01]
Taking the Case
4
( Can take entire case or just part of it, but refer to R. 10(1) of PCH- if the lawyer is acting in only a limited capacity then the lawyer must make the crt and other interested parties aware of this.  If lawyer does this on record than the others have notice.
( Decide w/t to represent the client:  see p.4
( Initial contact:  need to get legal name of A, name under which charged, date and time of next ct appearance, location of ct, address and telephone # of A, bail information if in custody.  Don’t ask about the offence in the first meeting. Then there is another list of info that needs to be obtained ASAP- see p.5.
( Written Retainer:  Make sure to get one.  Bonus billing will occur in only the rarest criminal cases.
( Consider the custody status of the A:  this is the next step after you got info, prelim instructions and have been retained.
[§2.02]
Compelling Appearance and Judicial Interim Release
6
( Part XVI of CCC deals with bail provisions.  There are 7 processes by which an A may initially be compelled to attend crt: appearance notice, promise to appear, recognizance, undertaking, summon, warrant, arrest without warrant.
( Generally these docs are prepared by police or crt authorities so make sure to check them for errors.
[§2.03]
Release by Police
7
( Release powers of police depend on nature of offence and the nature of the warrant.  PO can release an A arrested w/ or w/o a warrant on 1) an appearance; 2) a promise to appear; 3) a recognizance entered into before an officer in charge.  May require fingerprints and photographing but can’t impose any other conditions.
( PO can impose limited conditions on an undertaking taken before an officer in charge  (see p.7 for the conditions)
( On weekends or evenings, bail is addressed through the Judicial Service Centre by Judicial Justices of the Peace

[§2.04]
Bail Chart- p.8
8

[§2.05]
Release by the Court
9


1.
Objectives:  s/t A is not released by PO but is brought before crt for a bail or “show cause” hearing.



2.
Procedure at the Bail Hearing-  see also p.14.
( Usually onus is on C (on balance of probabilities) to show cause why detention is necessary to ensure A will attend crt, protect the public, or to maintain confidence in the admin of justice.  C must also show cause for any conditions it wants imposed.  Judges can consider the strength of C’s case and the availability of an early trial date (if none, A may be released).



( Onus will be reversed in some cases and the A will have to show cause why he should not be detained-  Crown will usually start first.
( It is important to do as much work as possible to assist the crt to present a workable alternative to detention.  File letters or calling witnesses may be helpful.
( Justices can’t grant bail on certain serious charges- ie:  murder.  On these, bail must be sought by petition to the SupCrt

3.
Evidence-  credible and trustworthy evidence and evidence ordinarily admissible can be heard.  
11

[§2.06]
Bench Warrants and Section 524 warrants
11
( If A fails to attend crt or breaches a bail conditions, the crt can issue a bench warrant and A will be arrested.  Under some circumstances the PO can arrest w/o a warrant (s.524(2)).

[§2.07]
Charges in Other Jurisdictions
11
( An A may be arrested w/o a warrant if there is an outstanding warrant for an indictable offence in any province.  If the O took place outside the province but in Can, justice will usually remand A in custody for 6 days to await execution of warrant and arrival of escort.  If escort doesn’t show up, A is released
( Show cause hearing can be dealt with via telephone or video conferencing
[§2.08]
Sureties
11
( Has to be a suitable person – list of unacceptable person (which includes lawyers) is on P12
[§2.09]
Bail Variations in Provincial Court
12
( Non-consensual bail changes can be modified in Provincial court in 2 ways: 1) it is in front of trial judge; 2) the prelim inquiry is complete.  If Crown consents, a written variation can occur w/o any crt appearance.  
( Bail review can be taken to the SupCrt if NO VARIANCE is made in the original order.  Prov crt can’t review bail for murder.  
[§2.10]
Bail Reviews in Supreme Court
13
( Onus is the appellant to show that the J who made the order made an error in law or principle, that circumstances have changed or that it would be unjust to not vary the bail

[§2.11]
90-Day Bail Reviews- Mandatory 
13
( If A has been in custody for 90 days under non-s. 469 indictable offence or 30 for summary conviction offence, the person have custody of A must apply to a J under s. 525 for a “delayed trial hearing” (bail review)

[§2.12]
Bail Review Documents
13
( A can apply for a bail review.  2 clear days notice must be given to Crown
( Once a review has been taken, a further review is precluded for 30 days


1.
Notice of Application
13


2.
Notice to Person(s) Served
13


3.
Affidavit in Support
13


4.
Transcript of Provincial Court Hearing
14


5.
Order After Bail Review-  if the application is successful
14

[§2.13]
Information for Bail Hearings
14


1.
Attendance
14
( P14 lists info necessary for the C to have when it is saying detention is necessary for appearance in ct (s. 515(10)(a))


2.
Protection of the Public
15
( P15 lists info necessary for the C to have when it is saying detention is necessary for the protection of the public interest


3.
Confidence in the Administration of Justice
15
( P16 lists info necessary for the C to have when maintaining confidence in the administration of justice is the focus
[§2.14]

Estreatment Procedures
15

 ( Part XXV CCC governs what C can do if A and/or surety has defaulted on recognizance and surety is being held accountable

Preparation for TRIAL

[§3.01]
Introduction:  D usually has more time to prep that C so D should use that to D’s factual advantage
20

[§3.02]
Early Disposition:  There may be some situations where an early guilty plea is beneficial
20
[§3.03]
Plea Bargaining
21
( Judges in BC aren’t involved in the process.  The C’s plea is the Crown Counsel’s Initial Sentencing Position
( Court is not bound by the bargain and may impose different sentence
( C’s conduct is governed by Ch. IX, Comm 9 of the Crim Code of Prof Conduct – seek justice and fair, dispassionate manner
( The crt may allow withdrawal of a guilty plea in some circumstances (see p.22)
( Ch IX of CBA’s Criminal Code of Professional Conduct is instructive on the DUTIES OF D lawyers
( Also refer to Ch 8(20) of HANDBOOK

[§3.04]
Alternatives to Prosecution
22
( Diversion- which diverts offenders out of the criminal justice system- no enforcement mechanism if there is a breach.  Often a PO response.
( Alternative Measures- there are enforcement mechanisms for breach, including prosecution  (s. 717(4) CCC).  Often a C response.  See conditions for approval of an alternative measure plan- p.22.  Must be completed w/I 3 months.
( No admission or stmt is admissible in evidence.  But entry into an AM arrangement does not prevent prosecution.

[§3.05]
Criminal Caseflow Management Rules
23
( Must know these if you appear in ProvCrt.  Forms prescribed include: Arraignment Report and Trial Readiness Report.
[§3.06]
Initial Appearance Court- after bail has been determined
23
( 3 functions: to retain defence counsel, to obtain an indication as to plea, and to file Arraignment Reports
[§3.07]
Disclosure of Particulars
24
( It is essential for D counsel to obtain particulars BEFORE deciding to take the case.  Write or call the C.
( Ch 8, para. 18 of HANDBOOK says that Crown has to disclose all relevant facts
( Crown only entitled to protect the identity of PO, clearly irrelevant info, public interest privilege, and info not in possession
( D should be careful not to alert the C to docs that they may have otherwise forgotten.
( C has no obligation to disclose to the D that a potential D witness has recanted.  
[§3.08]
Court Records, Informations, Transcripts
25
( Need to obtain photocopy of information, back of information, charges of failing to appear, police booking sheets, other relevant docs, any warrants, all search warrants, affidavits, transcripts from prelim matters, transcripts from other related ct proceedings
[§3.09]
Arraignment Hearing
26
( Reports have to filed 7 days before hearing.  A may have to enter plea or make an election.  
( Will set trial date and may also set a pre-trial conference (req’d for jury trials and some offences tried in ProvCrt).
( All ProvCrt trials requite a trial confirmation hearing. 
[§3.10]
Witness and Client Statements
26
( Look at condition of doc and handwriting.  Witnesses can use a copy of their stmt to refresh their memory.  Crt can admit witness statements as an exhibit – but this should be done rarely
[§3.11]
Interviewing Clients
27


1.
Client Info- useful when speaking to sentence and good way to begin interview
27


2.
Offence Info- 3 techniques- let client say a/t and it doesn’t matter if they say s/t incriminating b/c not under oath; let client say a/t but if the say s/t incriminating refer it out; tell client not to say a/t incriminating 

3.
Arrest, Detention and Searches-  pay attention to possible Charter violations
27


4.
Statements and Confessions-   pay particular attention to inducements, coercion or tricks
27


5.
Evidence-  taken from the A.  Consider what else police might have seized
27


6.
Real Evidence-  taken from the A.  
27


7.
Physical Injuries or Complaints-  obtain full details
28


8.
Witnesses and Defence Evidence-   tell client to tell witnesses to make notes to themselves while memory is fresh
28


9.
Advice for Client-  provide basic info on workings of the legal system; the procedural steps that will occur; plan a course of action; discuss importance of appearing for crt; tell client not to discuss these matters with a/o; agree on your fee.  See p.28 for an acceptable interview format.  See Chp. 10 R 7 of HANDBOOK wrt when you can withdraw b/c fees aren’t paid

[§3.12]
Witnesses
29
( Can have incident Ws, expert Ws, character Ws- get stmts from incident witnesses right away
( May have to subpoena – use Form 16 and deliver to registry and sheriff will deliver  (NOTE: If D doesn’t want C to know the whereabouts of a witness, the D might get another peace officer to serve instead).
( NO PROPERTY IN WITNESS- counsel must not advise a witness to refuse to communicate w/other side- HANDBOOK, 8(13)

[§3.13]
Expert Witnesses-  see p. 69
30

[§3.14]
Character Witnesses:  If A or any witness puts the character of the A in issue by asserting good character, the C can call rebuttal evidence of bad character. 


[§3.15]
Trial Confirmation Hearing/Trial Readiness Report
30
( The TC hearing cannot occur any later than 30 days before scheduled hearing or prelim inquiry. 
( Counsel must file Trial Readiness Report in Form 3

[§3.16]
Adjournment
30
( To be entitled to adj’mt b/c the W doesn’t show – need show that they are material, have tried to have W attend, that W will attend in the future.  Usually the C that needs to request an adj’mt.  D should always object in order to protect s.11(b) Charter rgts.
[§3.17]
Withdrawal as Counsel-  Chp. 10 HANDBOOK (see also Chp. 8, Rules 2-7)
31
( Ch 10 of HANDBOOK governs the rgt and the procedure – ie: if instructed to do s/t inconsistent w/lawyer’s duty to the crt, serious loss of confidence b/w lawyer/client.  If Ch 10 is contravened, the lawyer can be subject to disciplinary action

[§3.18]
Stays of Proceedings, Withdrawals and Dismissals for Want of Prosecution
31
( Stays:  In ProvCrt they are just “entered” by C.  Proceedings can be recommenced in 1 yr (indictable) or 6 mths (summary)
( Withdraws: C needs to apply to crt for “leave to withdraw”
( Want of Prosecution:  If C isn’t in a position to proceed with trial, instead of entering a stay they can allow matter to be dismiss’d
[§3.19]
Informations and Indictments- the doc charging the A.  They can be challenged before plea or w/leave of the crt BUT the general rule is that the crt should amend rather than quash.
32

[§3.20]
Motion for Formal Particulars- a precise stmt of the essential elements of the charge faced by the A.  Orders for these are extremely rare.  Particulars can only be delivered at trial so a ProvCrt judge at a prelim hearing has no power to order particulars. 


[§3.21]
Joinder and Severance- crts generally permit multiple counts and A where there is a legal or factual nexus b/w the incidents or parties.  Crt may only sever counts where it is satisfied that the ends of justice require it- should be brought before trial judge.  ProvCrt judge at a prelim hearing has no power to sever counts.  There are pros and cons to severance- see p.34
33

[§3.22]
Limitation Periods
34
( 6 months for summary conviction.  Generally no limitation for indictable.  If hybrid and if the charge was laid more than 6 months after the date of the offence, the Crown must proceed by way of indictment.
[§3.23]
Elections
34
( SUMMARY – Provincial Court- A has no right of election for trial in a higher crt
( HYBRID – depends on what Crown chooses
( INTICTABLE – A has 3 choices:  1) Provincial Court (no jury),  2) SC – with;  3) SC w/o jury.  If A doesn’t elect, trial by judge and jury is deemed.  Note:  C may exercise its power under s.568 to proceed by jury and then what A wants is irrelevant. 
NOTE:  For some offences the matter is determined automatically- ie: s. 469 offences have to go to SC with J and jury.  

[§3.24]
Re-Election- see chart at p.38.  There is only one right of re-election.  
( Proper forum to hear a re-election is the crt where the information will ultimately be placed.
35
( A ProvCrt judge may, at a/t before the A enters his defence, convert the trial into a prelim inquiry if satisfied that the charge should be prosecuted by indictment.  Evidence from a prelim must be repeated at trial unless there is consent otherwise.
[§3.25]
Pleas
36
( Not guilty, guilty, autrefois acquit (double jeopardy), autrefois convict, pardon

[§3.26]
*Jurisdiction Chart- note: indictable offences that go to Sup Crt have a preliminary inquiry
37

[§3.27]
*Re-Election Chart
38

The Trial     (most are held in Prov Crt)

[§4.01]
The Preliminary Inquiry-  very valuable tool for the D to assess its case 
39


1.
Election Procedure
39
( It is A’s election to have a SC trial that triggers the prelim, which is held in ProvCrt.  Purpose is to see if there is sufficient evidence to put the A on trial.  Also allows D to test the evidence of the C.  If the offence is serious and the disclosure made by the C is incomplete, the prudent choice is a preliminary inquiry rather than going directly to trial in ProvCrt.


2.
Evidence on the Preliminary Inquiry
39
( The procedure and the evidence allowed are the same as at trial.  One difference- no Charter remedies allowed on prelim
( D should use a special questioning strategy in the prelim- discovery and then limiting.  Hardly ever does D call witnesses


3.
Order Following Preliminary Inquiry
41
( Test:  w/t there is admissible evidence which could, if it were believed, result in a conviction.  C is not req’d to prove case beyond a reasonable doubt.  Judge does not weigh evidence and does not assess credibility.

4.
Special Case- No Prelim Req’d
42
( Under s.s. 577 the C can get direct indictment from AG so that there is no prelim - straight to the SC.  Rare.
( OR the A may ask C to agree, pursuant to s. 549, to go without prelim- not usually agreed to by C


5.
Re-election:  Converting Prelim to Trial
42
( Defence, with Crown consent, can elect to turn prelim into trial  (and judge can order this too- p.36)


6.
Review by Certiorari
42
( The D can seek review of order from the prelim judge that the A go to trial by certiorari if an evidence of an essential element was absent.  Denial of procedure fairness is another ground for a certiorari application.


7.
Amendments to the Criminal Code
43
( Reduced charges on which a prelim is likely to occur.  Trying to encourage Crown to proceed summarily

[§4.02]
Disclosure Applications
43


1.
General- Stinchcombe says that the C must disclose all relevant material in its possession w/t favorable or unfavorable to A.  Exceptions are: 1) clearly irrelevant info; 2) material to which privilege applies; 3) matters relating to informers. 
( Applications to enforce disclosure must be made to a trial crt (not a prelim)

[§4.05]
The Crown's Case-  see here how to begin in Prov Crt
46

[§4.06]
Opening in Non-Jury Trials- not as common for C as in jury trials
46

[§4.07]
Opening Addresses by the Crown in Jury Trials- acquaints jury with the theory and what evid C expects to call


[§4.08]
Direct Examination
47

[§4.09]
Leading Questions
47


1.
When Permitted ( Only permitted in cross-examination, not in direct
47


2.
Exceptions ( Can be led in direct if intro info, matters are not in dispute, about matter which witness has already testified to, directing attention to particular piece of evidence, stimulate Ws memory
 47

[§4.10]
Use of Notebooks to Refresh a Witness' Memory- common.  May be included as evidence under  past-recoll record


[§4.11]
Admissions of Fact
48
( Evidence may be adduced as admissions of fact under s. 655 of CCC (indict) or 795 (summary).  Shortens trial + narrows facts

[§4.12]
Witnesses and Exhibits
49
( Ws under 14 or whose mental capacity is challenged are governed by s. 16 of Canada Evidence Act and can’t swear or affirm, but may promise to tell the truth.  C’s case should be lead in chronological order.
( In jury trial, objections to admissibility of exhibits should be resolved in a voir dire. Good for C and D to examine exh in advance

[§4.13]
Cross-Examination
49
( Confronting, probing, insinuating.  See p.50 in deciding w/t to cross at all.

[§4.14]
Limits of Cross-Examination
51
( Are stuck with W’s answer on collateral issue – can’t contradict with other Ws.  Ws and A may be cross-X on criminal record

[§4.15]
Re-Examination
51
( The rgt occurs when new evidence arises on cross.  Purpose is to explain evidence or variations of evidence elicited on cross.

[§4.16]
No Evidence Motion  (w/jury it is called a motion for directed verdict)
52
( If successful, it leads to acquittal. D can still call evidence if motion fails if D makes it clear that it is reserving its right to do so.


1.
The Rule-  it is a question of law.  The judge can ‘t weigh or evaluate the evidence or the credibility of witnesses.  
52


2.
Hodge's Case-  this rule DOES NOT APPLY to a no evidence motion
52
( Rule: conviction can’t be based on circumstantial evidence alone – simply application of doctrine of reasonable doubt

[§4.17]
Insufficient Evidence Motion
52
( This time the judge does weigh evidence and assess credibility.  The D can’t call evidence if motion fails

[§4.18]
Defence Case- opening is a unique opportunity to outline the case (s/t done right after C opens)
52


1.
Calling Evidence- don’t do it if you don’t need to.  
52


2.
Presenting the Evidence- have a theory!!
53

[§4.19]
Cross-Examination of the Accused
53


1.
Scope of Cross-Examination
53
( A can’t be compelled to testify but if he does he must bear the consequences.  C can’t adduce evidence tending to show that the A is a person likely to have committed the offence UNLESS it is SIMILAR FACT EVIDENCE.
( If statement made to someone in authority and it has not been ruled voluntary, it is subject to voir dire


2.
Previous Convictions  (not prior charges)
54
( Relevant only to credibility of W.  
( Criminal record is often the first thing C puts to the A but can’t question on the circumstances of the past offence.

[§4.20]
Defence Re-Examination-  D can try to weaken and qualify any NEW matters that arose on cross by the C
54

[§4.21]
Rebuttal or Evidence in Reply
55
( Evidence tendered by Crown at close of D’s case


1.
When Rebuttal is Proper
( Must be strictly confined to rebutting/contradicting defence’s evidence.  C can’t split their case!
( Can’t rebut if info was in C’s possession and was relevant to the C’s case in chief BUT there are some stat provisions allowing rebuttal – proof of a previous inconsistent stmt that was not admitted in X or proof of convictions that were denied

2.
Examples of Rebuttal- self-defence/provocation; alibi; drunkenness; mental disorder; character of A put in issue by A
56

[§4.23]
Addresses of Counsel
56


1.
Order
56
( If D calls evidence, then D goes first.  If D calls no evidence then D goes last


2.
Content
56


3.
Crown
57


4.
Defence
57

[§4.24]
Opening & Closing Addresses of Counsel
57


1.
Opening Address by Counsel for the Crown-   D’s right to open is statutory guaranteed but the C’s isn’t.  HOWEVER, C always opens in a jury criminal trial and the D rarely does.  Jury should be told that n/t said in opening is evidence. 
( If C said s/t improper during the opening, D should raise it after the opening in absence of jury.



2.
Opening Addresses by Counsel for the Defence- D rarely does an opening but they should to lay out their case.  Topics that may be good to discuss are:  credibility of witnesses, criminal records that may come up, presumption of innocence and C duty to prove guilt beyond a reasonable doubt and the theory of the D
58


3.
Closing Arguments for the Crown
( If going to appeal the C’s address to the jury, the D needs to show that the address contained inflammatory references, gave personal opinion as to guilt, and/ OR the comments amounted to giving of evidence
59


4.
Closing Arguments by Defence Counsel- it is also improper for D to do the above but D can be more enthusiastic in close
[§4.25]
Judge's Charge on a Jury Trial
61
( Once jury has been excused, J can ask for comments from counsel.  If problem with charge, the J can call jury back and clarify 

Evidence

[§5.01]
Burden of Proof at Trial
63


1.
General Rule:  Crown has persuasive/legal burden throughout trial.  S. 11(b) gives A the rgt to be presumed innocent 


2.
Shifting of Burden:  The burden of proving or disproving a particular fact might shift to the A.



3.
Presumptions:   The C is entitled to rely on certain presumptions:
63
( strong common sense inferences
( presumptions that shift legal burden to A so that A has to disprove a proposition on a balance of probabilities
( presumption that shift evidentiary burden so A has to raise a reasonable doubt to a presumed fact
* the test for evidence to the contrary is w/t it might reasonably be true.
63

[§5.02]
Provincial Rules of Evidence 
64

[§5.03]
Identification Evidence
64


1.
Police Lineups-  viewed as more probative than the later in-court identification.
64


2.
In-Court Identification- s/t A sits in gallery so he isn’t so obvious but this is a weak attempt to avoid conviction
64


3.
Eyewitness Identification-   may require a strong caution to the jury
65

[§5.04]
Real Evidence – Photographs & Videos-  may be introduced upon proof by a witness that the pics “accurately depict what they purport to show”

[§5.05]
Res Gestae
65
( Spontaneous exclamations and verbal acts which are part of some relevant act have been admitted on the basis that they are trustworthy (or reliable and necessary) b/c they are made while the declarant is still under the excitement created by an act.


1.
Accused Found in Possession



2.
Victims of Sexual Assault



3.
Utterances Forming a Part of the Issue


[§5.06]
Hearsay
66
( Hearsay is inadmissible when the object of the evidence is to establish the truth of what is contained in the stmt.  If the evidence is presented just to establish that the stmt was made, it is not hearsay. 
( Exceptions to hearsay: 1) statutory exceptions- ie: business records; 2) common law exceptions- ie: stmts by co-conspirators; 3) principled basis of reliability and necessity – if under oath and can be x-examined and that statement is reliable, may be admitted
( If a hearsay stmt can’t be cross-X, that goes to weight, not admissibility.
[§5.07]
Statutory Exceptions to the Rule against Hearsay
68
( Business records, banking records, gov’t records, motor vehicle records, breathalyzer certificates.  Notice is usually req’d

[§5.08]
Expert Evidence
69
( Relevance, necessity in assisting the trier of fact, the absence of any exclusionary rule, a properly qualified expert
( Before an expert can give opinion evidence, he or she must be “qualified”- a voir dire is held and evidence is led on the education, special training and experience of the witness in the field.   This voir dire is usually conducted in presence of jurors.
( Even if opposing counsel consents to the qualifications of the expert, they should be gone through to give weight to the evidence
( To be admissible the expert evidence must be RELEVANT and its PROBATIVE VALUE must outweigh its prejudicial effect.
[§5.09]
Character Evidence-  once evidence of good character is called C can call evidence of bad character
70

[§5.10]
Voir Dire-      (see p.68 for voir dire on admitting hearsay evidence) 
70
( Trial w/I a trial to determine the admissibility of certain evidence (ie: confession).  In a jury trial, the jury is usually excluded. 
( The doctrine of estoppel (that the judge has to follow a previous ruling) does not apply in a voir dire.
[§5.11]
Statements by the Accused
71
( Have to determine if statements made by A were voluntary in a voir dire before will be admitted.  If not voluntary then not admissible b/c of hearsay rule. 

1.
Principles
71
( If a stmt was made to a person in authority, it has to have been made voluntarily


2.
Persons in Authority
71
( Anyone formally involved in the arrest, detention, examination or prosecution
( Refer to P72 about ALL requirements


3.
Procedure- for when D seeks voir dire and when C seeks voire dire
73


4.
Witnesses/Crown- calls PO and any other persons in authority that were involved.
73


5.
Defence- A may give evidence w/o prejudice to their right not to testify on the main issue at trial. 
73


6.
Closing-  see p.70
73


7.
Waiver:  Voir dire can be waived by defence counsel


8.
Mental Capacity of the Accused:  Test is w/t the A had an operating mind- requires that the A have sufficient cognitive capacity to understand what he is saying and what is said, including the caution that the evidence can be used against the A


9.
The Charter of Rights and Freedoms
74
( Statement can be excluded based in s. 24(2) of Charter if there has been a breach of A’s Charter rights.  
( Burden of proof is on A to establish Charter breaches on a balance of probabilities. 
( A most often relies on right under s. 10(b)- right to counsel- when attempting to exclude stmts.

[§5.13]
Doctrine of Recent Possession
75
( In charge of possession of stolen property, if A found with property then inference of guilt and truer of fact may convict.  BUT if the A gives a reasonable explanation then there is no inference of guilt.  The Crown does not have to adduce evidence on whether the A has offered an explanation – just has to show that goods were recently stolen and A had them. 

Charter Remedies

[§6.01]
Introduction
77
( Section 24 is the remedial section.  The A must be before a crt of competent jur’n- a ProvCrt judge at a prelim is not one
( Common remedies: that the stat provision creating the offence is of no force or effect; judicial stay of proceedings, adj’mt, …
[§6.02]
Challenging the Validity of Legislation- application is made under s.52(1) of the Constitution Act that the provision is of “no force or effect.”  The court will go through a two-stage process:  (1) a determination must be made that the provision is inconsistent with a Charter right or freedom- onus on the A on balance of prob; (2) a s.1 analysis to determine w/t the infringement or denial is a “reasonable limit prescribed by law as can be demonstrably justified in a free and democratic society”- onus on the C

( The person challenging the validity of legislation must give notice to the Attorney General 
[§6.03]
Judicial Stays of Proceedings
78
( Under s. 24(1) can terminate proceedings by way of a judicial stay of proceedings- VERY RARE and only in CLEAR CASES
[§6.04]
Judicial Stays for Delay
78
( May be granted if there was a violation of s. 11(b) – unreasonable delay- also applies to sentencing proceedings
( Applications usually made to trial judge in a pre-trial motion- should be supported by affidavit evidence
( Factors to consider are length of delay, waiver, reasons for delay, and particularly the prejudice to the A
[§6.05]
Exclusion of Evidence- s.24(2)
80
( No real system has been put into place to determine exclusion of evidence but at least 3 things have been settled: 
(1) Crt of Competent Jur’n:  the only crt of competent jur’n to exclude evidence under s.24(2) is the trial crt; 
(2) Procedure: is to declare a voir dire; 
(3) Onus:  applicant bears the burden of persuading the crt on a balance of probs that his Charter rgts have been infringed.  If breach is established, the applicant carries a further onus of establishing that the admission of the impugned evidence could bring the admin of justice into disrepute. 
( Conscriptive Evidence- ie: bodily samples- will almost always operate to render the trial unfair and will result in its exclusion
( Non-Conscriptive Evidence- ie: non-consensual search of a vehicle- will rarely operate to render the trial unfair
( Derivative Evidence- evidence derived from excluded evidence may also be excluded- ie: murder weapon derived from stmt

1.
Timing of Section 24(2) Applications- generally application for relief needs to be made before the evidence is admitted

2.
Notice of Application-  D should give notice which states the ground upon which the application for exclusion is made
81


3.
Entitlement to a Hearing- D should make its position clear wrt to Charter issues at the outset of the trial
81

[§6.06]
Unreasonable Searches   (common under s.24(2))
81
( Section 8 of Charter gives the A the right to be secure against unreasonable search or seizure– search is reasonable only if (a) it is authorized by law, (b) the law is reasonable; and (c) the manner in which the search was carried out was reasonable
( A must show (1) search was unreasonable; (2) admission of the evidence would bring the admin of justice into disrepute; (3) that the A had a privacy interest in the premises searched. 
( Warrantless arrests in dwellings are prohibited except in cases of hot pursuit.  Have an Information to Obtain and have it sworn

[§6.07]
Right to Counsel   (common under s.24(2))
83
( Section 10(b) of Charter – places two kinds of duties on PO on arrest or detention  – informational and implementational – PO has to tell about right to legal aid and has to give A opportunity to speak to a lawyer.  Also have to read A his rights
( Where there has been a denial of the right to counsel, evidence obtained after should be excluded.

[§6.08]
Disclosure- s.7
83
( A has a rgt to get full disclosure but A shouldn’t be completely passive – have to request info (due diligence)
( C’s duty extends to relevant info possessed by gov’t agencies or gov’t funded organizations.
Young Offenders

[§7.01]
Pre-Trial Matters
85
( If commit provincial offence, governed by Young Offenders Act – between 12 and 18 and have right to a court-appointed counsel
( Before trial the jur’n of the crt must be established by determining age and notice.  Name of YO can’t be published.

[§7.02]
Transfers to Adult Court
86
( Have to older than 14 and charged with an indictable offence.  Crt HAS TO consider a pre-disposition report. 
( If charged with murder, manslaughter or aggravated sexual assault and are 16-17, automatically go to adult court
[§7.03]
Trial
87
( Have to consider whether confessions were made voluntarily.  PO have duty to make sure the YO understands their rgts.

[§7.04]
Disposition
87
( If guilty and are being sentenced, rehabilitation is the primary goal, general deterrence plays a secondary role
( A pre-disposition report must be considered by the Youth Crt before committing a youth to custody. 

Sentencing

[§8.01]
Introduction
90

[§8.02]
Preparation
90


1.
“Guilty” or “Not Guilty”: that is the first question:  After Arraignment Report is filed and before the Arr’mt Hearing, the C MUST discuss their initial sentencing position with the D. BUT C is not bound by their initial position. 


2.
Client’s Background 
91


3.
Criminal Record- know if client plead guilty or was found guilty.  Knowing details of the offence is important 
91


4.
Character Evidence
92


5.
Circumstances of the Offence- important to clarify the findings of fact that have been made
92

6.
Formulating Your Position and Speaking to Sentence- canvass past cases to get a range; provide crt w/ latest SCC or CA case on sentencing principles in this type of case.  Argue that pre-trial custody should be given double credit.


7.
Procedure- DON’T deal w/sentencing immediately after trial.  Can call evidence.  C may file a victim impact stmt
93


8.
Other Considerations- if client has more than one charge consider disposing of them all at the same time to get concurrent



9.
Summary- prep for sentencing begins w/the first interview; encourage client to start rehabilitative course
94

[§8.03]
Part XXII of the Criminal Code – Codifies Purposes and Principles of Sentencing
95


1.
Alternative Measures- only if not inconsistent w/the protection of society and conditions in s.717 are met. The offender MUST accept responsibility for  the act or omission.   No admission, stmt, etc.  is admissible against that person at trial

2.
The Purposes and Principles of Sentencing
95
( Denunciation, deterrence, protection of the public, rehabilitation of the offender, reparation to victims, and promotion of a sense of responsibility in the offender.  Crt must also consider the fundamental principle that a sentence must be proportionate to the gravity of the offence and degree of responsibility of the offender. 


3.
The Sentencing Hearing: Procedure and Evidence
96
(a) pre-sentence reports – s 721(3)
(b) victim impact statements – these are in prescribed form pursuant to s. 722
(c) submissions on facts
(d) disputed facts
(e) statement by offender, relevant information and reasons for sentence (for the Correctional Service of Cda)
(f) previous convictions and notice of greater punishment to the A

[§8.04]
Sentences Available
98


1.
Absolute Discharge
98
( Limited to offences with no minimum punishment and a maximum punishment of less than 14 yrs.  Person is deemed not to have been convicted but stills gets a criminal record for a yr.
( 2-part test – has to be in best interests of A and not contrary to public interest


2.
Conditional Discharge
99
( Limited to offences with no minimum punishment and a maximum punishment of less than 14 yrs
( The A is put on probation for a set period of time and then the discharge becomes absolute.  Fine cannot be imposed in addition to a conditional OR an absolute discharge.  A discharge is NOT APRROPRIAT E for violent crimes. 


3.
Suspended Sentence and Probation Order-  where the crt suspends the passing of a sentence 
99
( Punishment cannot have a minimum penalty in order to get this type of sentence.  [Remember probation orders can only be imposed on a sentence of less than two yrs and they can’t continue for more than 3 yrs].
( If breach probation, Crown can proceed by indictment with penalty of 2 yrs, or on summary conviction with maximum penalty of 18 months, a fine not exceeding $20,000, or both
( Where both a fine and impriosonment are imposed, there is no jur’n to order probation. 


4.
Suspended Sentence Plus Fine Plus Probation:  Ct CANNOT make a combined sentence such as this
101


5.
Fine Plus Probation Order-  if offender defaults on payment, the offender may spend time in jail
101


6.
Fines:  For summary maximum fine is $2,000; for indictable there is no maximum fine – it is in the discretion of the ct
(a) proceedings on making an order and changes to the court
(b) licences, permits, etc.
102
(c) civil enforcement-  C can enter the order as a judgment 
(d) warrant of committal (terminates the above two options) and reduction (of default term) by part payment
(e) victim fine surcharge- must be paid by A unless it would cause undue hardship
(f) fines on corporations- summary: $25,000 max;  indictable:  no max


7.
Restitution
102
( 2 methods – as part of probation or as a  “stand alone” order.  Crt must determine exact amount to be paid and to whom


8.
Intermittent Sentence of Imprisonment
103
( Has to be for sentence of 90 days or less imprisonment and must be accompanies by a probation order.


9.
Electronic Monitoring Program: Technological Supervision- restricted to offenders on parole or under con’l sentence 
103


10.
Conditional Sentence of Imprisonment-  crt imposes imprisonment but then orders that it can be served in comm’ty 
104
(a) compulsory and optional conditions of a conditional sentence
105
(b) supervisor’s power to change optional conditions
(c) transfer or a conditional sentence order- to a different territorial division province 
(d) procedure on breach of condition- C files a Conditional Sentence Breach Report; A has burden of proving reas’ble excuse
(e) where a person is imprisoned for a new offence- the running of the c sentence is suspended during the period of impris’mt 


11.
Imprisonment in a Provincial Prison – "Provincial Time" :  [Summary convictions max usually 6 mthns]
( Prov prison is   for 2 yrs less than a day;  Can earn up to 1/3 off their sentences for good behaviour


12.
Imprisonment Plus Probation Order
107
( Can’t be for more than 2 years imprisonment and probations can’t exceed 3 years


13.
Imprisonment Plus Fine
107
( If no mandatory minimum term of imprisonment can impose a imprisonment plus fine or fine in lieu of any other sanction


14.
Imprisonment and Fine and Probation Order-  CANT DO IT
107


15.
Imprisonment in a Federal Penitentiary – "Federal Time" ( 2 years and a day- no “good behavior” reduction.
107
( NOTE: Judge has no jur’n to designate the jail (prov or fed) in which the sentence is to be served- exception for escape 
( Parole can be sought at the lesser of one-third or seven yrs of their sentences and statutory release at the end of 2/3 


16.
Consecutive Term of Imprisonment
: unless ct specifically states that consecutive, it is assumed that sentences are concurrent


17.
Sentences of Life Imprisonment
108
( First degree murder = minimum 25 years prior to full parole eligibility
( Second degree murder = parole ineligibility period can be between 10 and 25 years
( factors to consider in extending parole ineligibility period are denunciation, deterrence, and punishment


18.
Indeterminate Periods of Imprisonment
110
( Dangerous offender = indeterminate sentence
( Long-term offender = determinate sentence- minimum 2 yr sentence and supervision in the community for up to 10 yrs

[§8.07]
The Charter of Rights and Freedom: S. 12 s/t pleaded to argue that sentences = cruel and unusual punishment
APPEALS

SUMMARY CONVICTION OFFENCES

[§9.01]
Introduction- appeals to BCSC are regulated by Criminal Rules of the SupCrt of BC
116

[§9.02]
Procedure
116


1.
Jurisdiction
116
( Heard by a single judge at SupCrt


2.
Documents
116
( Have to file Notice of Appeal (D- Form 3; C- Form 4) within 30 days of conviction.  Registry forwards notice to C on D appeals BUT on C appeals the C must personally serve the D.  Date of appeal must be w/I 6 mths.
( 30 days prior to hearing, have to file statement of argument and respondent file response not later than 14 days before hearing.  Stmt of agm’t is not req’d if the appellant is unrepresented or if the appeal is from sentence only. 

APPEALS – INDICTABLE OFFENCES

[§9.07]
Governing Provisions
:  Indictable offences go straight to CA- but CA does not have inherent jurisdiction- restricted to powers 
conferred by statute.  Civil rules requiring approval of transcripts and appeal books before they are filed DO NOT apply.
[§9.08]
Notice of Appeal
120
( File Notice of Appeal in Form 1 (conviction), 1A (summary conviction), 2 (conviction and self-represented) or 3 (C appeal)
( If 30 days expired, have to file notice of application to extend time to file the notice of appeal (Form 7), along with the notice of appeal, and have to file an affidavit

[§9.09]
Grounds of Appeal
121


1.
From Conviction- A can appeal on question of law w/o leave;  mixed law and fact requires leave
121


2.
From Acquittal-   C is limited to appealing law alone
121


3.
From Sentence-  A or C can appeal sentence but need leave of the crt.
121

