SHARE CAPITAL
Description of shares
· definition

Kinds and Classes of Shares
· Share capital can be subdivided into many classes so special rights can be allocated to particular shareholder

· Memorandum describes:

· Par value or non-par value shares

· Common shares and shares w/o special rights or restrictions (preference shares)

· common shares 

· shares w/ special that attach to different classes of shares

All Shares are Created Equal, or are they?
· Principles:

Special Rights (may be called preference shares)
Voting Rights
· General rule:  all shares are entitled to vote at general meetings of the company (CA).

· shares may be voting or not

· non-voting shares

Participation as to Income
· Dividend rights

· Variation of fixed rate of return – adjusted with the cost of living

· Declaration of a dividend: 

Cumulative and Non-cumulative Dividends
· Dividends

· shareholder’s entitlement to a dividend may be

· cumulative (presumed)

· non-cumulative (expressed)

Participation as to Capital Surplus
Pre-emptive Rights 
· Non-reporting company

Redemption and Retraction
· Right of redemption

· Right of retraction

Repurchase/Convertability
· Companies may repurchase their shares where:

· Companies may issue convertible shares

Variations/Abrogations of Special Rights and Restrictions

Description of shares
· definition

· share presents a proportionate interest in the net value of a company (ie what would remain after all the company’s liabilities to outside creditors were fully paid).

· carries contractual rights emanating from the provisions of the articles and memorandum and company act.

· may sue the corporation or any other person who breaches these rights

Kinds and Classes of Shares
· Share capital can be subdivided into many classes so special rights can be allocated to particular shareholder

· Memorandum describes:

· the authorized capital of the company; 

· details the aggregate number of shares;

· the number of shares of each class; 

· the series of shares that the company may issue;

· the kind of shares they are, par value; and

· the names or designation of each class or series of shares

· Par value or non-par value shares

· Par value shares have a minimum price for which the shares must be allotted

· Shares w/o par values may be issued for any price or consideration determined by the directors at the time of issue

· If both, memorandum must describe each separately.

· Common shares and shares w/o special rights or restrictions (preference shares)

· common shares 
· may be voting or non-voting

· may be in various classes

· shares w/ special that attach to different classes of shares

· may include provisions such as
· preference over other classes regarding payment of dividends

· whether dividends 

· are participating;

· are cumulative or not;

· are redeemable at the option of the company or holder (retractable)

· convertible into other shares

· voting or not;

· entitled to preferred statutes on the winding up of the company

All Shares are Created Equal, or are they?
· Principles:

· Shares are equal if there are no special rights or restrictions attached (i.e. memorandum is silent) despite what they are called

· presumption that once special entitlement has been established in the memorandum or articles, it is prima facie exhaustive of the particular type of right

· prevent:  state clearly in articles whether a preferred share is intended to be participating in surplus assets or not

Special Rights (may be called preference shares)
· Limited only to the imagination and the statute
· may be agreed to outside the articles by voting trusts or shareholders’ agreements

· used to settle matters such as the election of directors and control of management, payment of dividends, redemption rights and restrictions on transfer of shares, and forced purchasers or redemptions.

· rights lawyers commonly deal with:

· voting rights at general meetings of the company;

· rights:

· to participate in the profits of the company while a concern;

· to participate in the capital assets of the company on a winding up;

· priorities or preferences with respect to income and capital participation;

· preemptive rights;

· rights of redemption and/or retraction and 

· rights of conversion.

Voting Rights
· General rule:  all shares are entitled to vote at general meetings of the company (CA).

· one vote per share, subject to articles and memorandum

· shares may be voting or not

· non-voting shares

· cannot vote at general meetings but,

· entitled to vote at separate meetings of the particular class of shareholders

Participation as to Income
· Share:  automatic attachment to share or participate by way of dividend in the income of the company unless excluded.

· Dividend rights

· may be excluded fully; or

· limited to a fixed term (exhaustive unless specific wording permits further participation) (preference share)
· Variation of fixed rate of return – adjusted with the cost of living

· Declaration of a dividend: 

· cannot be forced on the board even by a preferred shareholder at a fixed rate.

· cannot be made by the directors if to do so would render the company insolvent.

Cumulative and Non-cumulative Dividends
· Dividends

· may only be declared by the directors;

· are payable out of “profits” (not capital), subject to articles.

· record date may be set to determine which members are entitled to receive a dividend.

· shareholder’s entitlement to a dividend may be

· cumulative (presumed)

· the directors must make up for “missed” dividends of previous years before paying dividends on junior share in subsequent years

· doubt as to whether cumulative rights apply once the company has commenced a winding-up

· non-cumulative (expressed)

Participation as to Capital Surplus
· Participation as to capital surplus of the company occurs at the time the company is wound up or dissolved

· If shares rights and restrictions are silent, all shareholder share equally.

· common limitation on preference shares:  holders are entitled to the return of the amount paid up on the shares, this

· leaves to common shareholders the rewards of capital appreciation of the company’s assets

Pre-emptive Rights 
· Non-reporting company

· before issuing new shares, directors are required to offer the shares pro rata to the existing member 

· does not apply to share transfers

· therefore, the constitutional docs of private companies provide pre-emptive rights, exercisable at the time of any share transfer by the other existing shareholders of the company or of the particular class (ie right of first refusal).

Redemption and Retraction
· Right of redemption

· entitles the company to require that the shareholder sell their shares for a pre-agreed amount

· statutory restrictions

· redemptions must be carried out rateably among every shareholder of the subject class

· Right of retraction

· entitling a shareholder to require the company to redeem their shares

· both rights may be attached to the shares

· the pre-agreed price usu not less than the shareholder’s original capital investment, buy higher.

Repurchase/Convertability
· Companies may repurchase their shares where:

· the memorandum and articles authorize;

· offer is made ratably to all shareholders of the subject class

· Companies may issue convertible shares

· share that are convertible at the option of the shareholder or the company into other classes of shares or even into forms of debt (e.g. debentures

· holder is in a more secure position than a holder of a simple share

· may convert to an outside creditor who ranks in priority in the event of a winding-up or bankruptcy

· carry lower rates of return

Variations/Abrogations of Special Rights and Restrictions

· Interference with shareholder rights requires shareholder approval

· Company Act  

· approval:  ¾ of the issued shares of the class being affected;

· if 10% or more of the shareholders of the affected class mote against a resolution, they may apply to the court to set it aside and the court may require the company to purchase the shares of any member at a price to be determined by the court. 

· CBCA

· approval:  2/3 of the issued shares of the class being affected

· similar right as in Company Act

· there may also be restrictions that must be complied with in the memorandum or articles
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