SECURITY IN COMMERCIAL TRANSACTIONS

Purchase of Assets

· Objective of parties:

· Considerations:

Power to give security

· Individual has the power to give a security; but a corporation is different.

· Principles:

· Common law:  corporation powers are set out by its constating documents

· Company Act

· Memorandum and Articles

· Canada Business Corporation Act

· Who has the right to decide?

· Other Contracts

Manufactured (Mobile) Homes
· Common law:  may be a fixture or chattel depending on the CL principles

· PPSA Registration

Debentures and Trust Deeds
· Definition:  instruments given by companies containing:

· What is a floating charge?

· What is a Debenture?

· What is a Trust Indenture?

· Receivers and Receiver-managers

Other Security

· Land Mortgages – see Real Estate section

· Bank Act Security

Search

Guarantees
· types:  

· When is a guarantee used?

· Guarantee vs. Indemnity

· Co-sureties (joint and several liability)

· Preparing a Guarantee

· Enforcement of a Guarantee

· Defences to the Creditor’s Claim

· Assignment of Collateral Security and Liability

· Guarantor:  
· Joint Guarantors:  
· Several Guarantors:  
· Surety’s Rights against Principal Debtor

· General rule  

· One Surety: 
· Several Sureties:  
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· Scope:  
Interpretation and Scope of the PPSA

· Interpretation
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· Security Interest

· Secured Party

· Debtor

· Security Agreement

· Goods

· Instruments

· Chattel Paper

· Money

· Document of Title

· Security

· Intangible

· Proceeds

· Accession

·  “Commercial consignment” and “lease for a term for more than one year”

· Purchase money security interest (PMSI)

· Purchase

·  “Knows or has Knowledge”

· Scope of PPSA

· PPSA applies: 

· PPSA does not apply:

Attachment
· Timing of attachment determines

· Timing of Attachment

· Security interest attaches when:

· Enforceability of the security interest

· Floating Charge

· After-Acquired Property

· Future Advances

Perfection
· Introduction

· Methods of perfection

Priorities
· Residual rule (s.35)
· Special Priority Rules
· Protection of buyer or lessee of goods
· Subordination by agreement
· Lien on Goods
· PMSI
· Account financiers
· Agricultural and aquacultural inputs
· Transferees of negotiable and quasi-negotiable collateral
· Transfer of chattel paper
· Fixtures
· Crops
· Accessions
· Processed or commingled goods
· Returned or repossessed goods
Registration
· notice filing system registering all encumbrances against personal property in BC
· Key features:
· Notice Filing System
· Early Registration
· One Financing Statement – Multiple Registrations
· Certainty over Fairness
Rights and Remedies of both debtor and secured party on default under security agreement

· Secured party may exercise the following rights and remedies:
· Collection of Payments under Intangibles, Instrument or Chattel Paper
· Rights of Seizure or Repossession
· Disposition of Collateral
· Distribution of Amounts Realized from Disposition of Collateral

· Voluntary Foreclosure

· Rights of Redemption and Reinstatement

· Application to Court

· Receiverships

· Rights and Remedies:  Consumer Goods

· Governing Law

· Procedural issues

· Substantive:  the proper law is the law of the contract.

SECURITY IN COMMERCIAL TRANSACTIONS – PART 1
Purchase of Assets

· Objective of parties:

· seller:  ensure security if purchase price cannot be paid in full;

· buyer:  ensure that title is clear.

· Considerations:

· is there authority to convey (or purchase) the assets?

· e.g. company

· Can the seller convey clear title to the assets?

· conduct search;

· seek other protections

· seller representations and warranties;

· holdback (e.g. escrow); or

· solicitor’s opinion of corporate standing of the seller, validity of their acts in the transaction and the nature of the title.

· what security will the seller take?

· does the party granting the security have authority to do so?

· review: 

· corporation’s constating documents; and

· the legislation.

· how is the security documented?

· where is the security registered?  What is the effect of registration?

Power to give security

· Individual has the power to give a security; but a corporation is different.

· Principles:

· Common law:  corporation powers are set out by its constating documents

· power includes:

· borrow $ for business purposes and give security;

· no power to:

· to guarantee the obligations of another party unless $ used for corporate purposes or for its benefit;

· subject to contrary provisions in the constating documents.

· Company Act

· give companies incorporated in BC power of a natural person subject to exception prohibiting certain types of business.

· power to give indemnities and guarantees are limited, for example:

· insolvent company cannot give financial assistance in certain circumstances.

· receiver of guarantee or indemnity should obtain a certified copy of a resolution of directors or a certificate noting that was done in the best interests of the company.

· Memorandum and Articles

· unusual to have limited power under these – still may restrict power.

· review the memorandum and articles to be sure, esp.:

· companies incorporated before 1973; 

· mining companies; and 

· companies incorporated for a specific purpose.

· articles have provisions dealing with the power to borrow, guarantee and give security.

· Canada Business Corporation Act

· Who has the right to decide?

· the directors; or

· shareholder by special resolution, if the transaction is a disposition of all or substantially all of the company unless when a mortgage is given.

· Other Contracts

· agreements which has agreed not to borrow additional money, give security, or give guarantees.

Manufactured (Mobile) Homes
· Common law:  may be a fixture or chattel depending on the CL principles

· PPSA Registration

· PPSA applies to manufactured homes - thus where a security interest in collateral includes a manufactured home a financing statement should be filed in the Personal Property Registry.

· if filed under the Manufactured Home Registry (now joined with PPR) before PPSA it is deemed to be perfected.

· Under PPSA, may:

· register a security interest in fixtures; and

· file in notice in the LTO if a chattel that becomes affixed to real property

· Security interests in accessions

· accessions are goods that are installed in or affixed to other goods.

· security interests in goods that attaches before or at the time the goods become an accession has priority with respect to the goods over a claim to the goods as an accession made by a person with an interest in the whole.

· Tax Liens:  may register in the PPR under Manufactured Home Act by filing a financial statement.

Debentures and Trust Deeds
· Definition:  instruments given by companies containing:

· fixed charges or floating charges or both, including

· positive and negative covenants, remedies on default of payment or performance of the covenants, and charging provisions.

· different from other security interests because:  usually only debentures and trust deeds purport to create floating charges and that debentures and trust deeds generally provide for the appointment of a receiver or –manager to sell or manage the business upon default.

· What is a floating charge?

· definition:  a charge that attaches (becomes a fixed charge) to an undertaking, property, and assets of the business only if there is a default.  

· advantage:  allows company to carry on business, however may provide limitations (e.g. property cannot be sold or mortgaged).

· What is a Debenture?

· definition:  

· includes: an instrument, secured or unsecured, issued by a company, in bearer (holder right to be paid) or registered form, evidencing an obligation of indebtedness of the company.

· excludes:  a negotiable promissory note maturing not more than one year after the date of issue.

· does not have to be:

· a fixed or floating charge; or

· secured; and

· it can be:

· a fixed amount or a fluctuating line of credit; or

· a payment schedule or payable on demand.

· usually it is deposited or pledged to a bank as continuing security for any advances and readvances to the bank.

· What is a Trust Indenture?

· definition: a document under which a corporation issues or guarantees a debenture, and a trustee is appointed for the holder of the debenture (also referred to as a bond).

· purposes:  same as a debenture

· mainly used where more than one lender taking the same security or further securities will be issued.

· trustee is convenient for looking after the lenders’ interests as a group

· instrument:

· defines the relationship between:

· the borrower and the trustee;

· the trustee and the security holders; and 

· the security holders among themselves.

· provides for:

· the issue of bonds, debentures or notes as evidence that the holder has an undivided interest in the mortgaged property secured by the trust indenture; and

· for the realization of the security for the joint benefit of all holders.

· Receivers and Receiver-managers

· appointed under an instrument or by court order.

· receiver:  powers limited to carrying on the business of the company;

· receiver-manager:  wider powers to manage a business.

Other Security

· Land Mortgages – see Real Estate section

· Bank Act Security

· permits:

·  a company to charge its inventory to a bank;

· constitutes a legal assignment of presently own goods and an equitable assignment of future goods.

· procedure:

· title vests in bank and the bank can take possession of and sell the goods

· rights of bank:

· are void against creditors;

· subsequent bona fide buyers; and

· mortgagees; unless

· a notice of intention has been filed with the Bank of Canada before the security is granted (but not more than three years before).

· for security to be given on other property, including petroleum and mineral interest and warehouse receipts

Search

· lawyer for borrower or lender responsible for ensuring there are no charges in priority to the charge being given to the lender.

· charges may include:

· charges given by other security agreements; and

· charges given by statute.

Guarantees
· types:  

· guarantee:  

· a promise by a third party (guarantor or surety) to pay if the debtor does not

· guarantor may or may not give a security

· indemnity:  is an agreement to indemnify the lender if the debtor does not pay.

· in regards to both:

· a corporation’s power may be limited; and

· may be supported by charges on assets of guarantor or indemnitor

· When is a guarantee used?

· when there is a party that is willing to be at risk for part or all obligation of the debtor

· usu. occurs where a corporation borrows money and the principal shareholder is guarantor.

· advantage to lender – not have to worry about limited liability; 

· where a parent company acts as a guarantor for a subsidiary company

· Guarantee vs. Indemnity

· guarantee is subsidiary to another contract

· indemnity is a contract where the promisor undertakes an independent obligation

· court distinguish by determining the intent of the parties

· Co-sureties (joint and several liability)

· several liability:  when two or more persons make separate promises to another; performance of one does not discharge the other.

· joint liability:  when two or more persons make one promise, together, to do the same thing; performance by one discharges the other.

· joint and several liability arises when two or more persons make one promise to do the same thing and also make separate promises to do the same thing.

· differences are important:

· Rule 5(4) court may order stay of proceeding until the other parties who may be liable are joined, where the claim is against a party who is jointly liable;

· CL:  judgment against on  joint promisor barred recovery against the other; however, Law and Equity Act entitles the joint debtor to right of contribution against the other joint promisor’s.

·  if equally liable, each is liable for the whole amount divided by the number of solvent co-sureties.

· Preparing a Guarantee

· Be aware of:

· Company Act

· a company cannot give a guarantee if:

· it is insolvent; 

· lender must not ignore evidence of this even if certificate provided indicating that it is not;

· it is not in the best interests of the company.

· the company or a bono fide lender, w/o notice, may enforce a contract made in contravention to the above.

· Opinion

· obtain opinion from lawyer regarding:

· the authority of a corporation to guarantee the debt; 

· the due execution and delivery of the guarantee from either the corporation or an individual (whichever applies).

· Certificate of Independent Legal Advice

· obtain a certificate of independent legal advice regarding the guarantor and giving of the guarantee where there are suspicions that the guarantor:

· may be under the influence of the borrower;  or

· there is no real benefit to acting as a guarantor (would exclude shareholders);

· purpose:  to guard against possible defences by the guarantor of undue influence, duress, non est factum and fraud.

· Enforcement of a Guarantee

· if the borrower defaults, the lender can call upon the guarantor to repay the debt.

· Enforcement steps:

· if the borrower is in default and the lender wants to proceed against the guarantor, the lender does not need to:

· enforce other security; 

· sue the borrower for the debt; or

· demand payment from the guarantor;

· unless the guarantee provides otherwise.

· the borrower may:

· sue the guarantor on the guarantee; or

· if there is a security, execute

· if it is a mortgage, foreclose on the mortgage.

· Defences to the Creditor’s Claim

· Courts are lenient on guarantors

· Defences

· Release of the surety by variation of the principal contract

· includes a novation or a material alteration of the principal contract, subject to anything in the contract (usu. is precluded by standard form guarantees).

· Alteration of the guarantee instrument itself;

· Release of the surety by giving time to the principal debtor;

· Release of the surety by impairment of the security:

· Discharge Pro Tanto

· surety is discharged to the extent that the surety’s interests has been prejudiced by the creditor’s dealing with the security;

· Seize or Sue

· discharge as a result of s.67 PPSA;

· Foreclosure

· once the mortgagee takes an order absolute of foreclosure, the covenant of the mortgagor extinguishes and will lose the claim against the surety;

· Conduct vitiating the formation of a valid contract

· misrepresentation, non est factum, fraud and mistake.

· Assignment of Collateral Security and Liability

· Guarantor:  
· A guarantor is entitled to a transfer, assignment or conveyance of collateral security provided by the debtor to a creditor and to enforcement of the security if:

· the debtor defaults; and

· the guarantor satisfies the debt.

· A guarantor is entitled to a reconveyance or reassignment of his or her collateral security if:

· the guarantor has given the creditor collateral security; and

· the guarantor’s liability under the guarantee is fully discharged.

· A guarantor is not entitled to a conveyance of any other security held by the creditor from the debtor or guarantors unless they are fully paid.

· Joint Guarantors:  A joint guarantor is entitled to obtain a reconveyance or retransfer of collateral security given by the joint guarantors and enforce the security against the joint guarantors who have not paid their full share of the liability if:

· the joint guarantor pays the entire indebtedness to the creditor

· Several Guarantors:  A guarantor who has made payment in full under their guarantee, has no right of action against any of the other guarantors if:

· there are two or more several guarantees granted to a creditor in respect of the same debt of the debtor (guarantees several; not joint).

· Surety’s Rights against Principal Debtor

· General rule:  surety is not entitled to relief until the debt is payable by the surety.

· One Surety:  Surety cannot ask the principal debtor to make provision for payment before the debt is due unless

· the surety proves:

· that a definite sum is payable (not just a demand on surety); and 

· that on taking of accounts it may be found to be eventually due.

· Several Sureties:  

· A surety may

· may maintain their action against the principal debtor for the amount that each has paid on account of the default of the principal;

· have a immediate right of action against the debtor if:

· the surety made a payment in relief of the principal debtor under their guarantee; and

· the debt is due (not accelerate);

· have a right of indemnification of the amount which the surety has actually paid for the principal debtor with interest from the debtor.

· if an action is taken against the surety, the surety may issue a third party notice against the principal debtor and the surety may be able to obtain judgment before anything is paid out under guarantee.

SECURITY IN COMMERCIAL TRANSACTIONS – PART II
Overview of the PPSA
· Scope:  
· governs all personal property security transactions; 
· creates one registry system;
· priority rules; and
· the rights and remedies of secured parties upon default by the debtor.
Interpretation and Scope of the PPSA

· Interpretation

· definition in section 1.

· Collateral

· means personal property that is subject to a security interest and includes:

· Security Interest

· includes both an interest in collateral that secures payment or performance of an obligation and the interests of the following persons whether or not the interest:

· a transferee of an account or chattel paper;

· a consignor, under a commercial consignment; and

· a lessor, under a lease for a term of more than one year.

· Secured Party

· person who holds a security interest and includes anyone who holds one on behalf of another (includes a trustee under a trust indenture).

· Debtor

· is the person who grants a security interest as security for payment or performance of an obligation, but also includes:

· a consignee under a commercial consignment; 

· a lessee under a lease for a term of more than one year; and 

· a transferor of an account or chattel paper.

· Security Agreement

· an agreement that creates or provides for a security interest.

· two parties:  secured party and the debtor.

· the debtor grants a security interest in collateral to the secured party to secure payment or performance of an obligation by the debtor.

· Goods

· all tangible personal property, fixtures, crops, and unborn young animals.

· not include:  chattel paper, documents of title, instruments, securities, money, trees (until severed) or minerals or hydrocarbons (unless extracted).

· subcategories of goods (dependent on the use of the goods and determined at the time the security attaches):

· consumer goods:  goods used or acquired for use primarily for personal, family or household purposes (e.g. car used for personal purposes);

· inventory:  goods held for sale or lease, furnished under a contract of service, raw materials, work-in-progress or materials used or consumed in a business (e.g. car being held for lease or sale);

· equipment:  goods that are not consumer goods or inventory (e.g. car being used for transportation by a salesperson).

· Instruments

· any document that: 

· evidences a payment obligation; and 

· is transferable by delivery of the document with endorsement.

· not include:  a chattel paper, documents of title, security, a bond, debenture or any other instrument evidencing an obligation secured by a mortgage of an interest in land (unless mortgage of a mortgage).

· Chattel Paper

· a writing evidences both:

· monetary obligation; and

· a security interest in, or lease of, specific goods or specific goods and accessions;

· includes:  conditional sales contracts, leases, and secured lending transactions where the security is in specific goods.

· excludes:  security agreement that provides a security interest in after-acquired goods.

· security interest in a chattel paper is equivalent to a mortgage of a mortgage.

· Money

· a medium of exchange authorized by the Parliament of Canada

· Document of Title

· covers goods that either are identified or are fungible (easily replaced by other goods)

· includes:  bills of lading and warehouse receipts.

· Security

· a share, stock, warrant, bond, debenture.

· excludes:  bond, debenture or similar record evidencing an obligation secured, in whole or in part, by a mortgage of an interest in land (unless mortgage of a mortgage).

· Intangible

· is personal property that is not tangible

· subcategory:

· account (monetary obligation not evidenced by a chattel paper, an instrument or a security).

· Proceeds

· is a category of collateral that is any identifiable or traceable personal property that is a product of any dealing with the original collateral or its proceeds (ie property derived from the inventory).  Proceeds may be in the form of money, goods, chattel paper, instruments or accounts,  or collateral.

· Accession

· occurs when one item of goods be installed in or affixed to another item of good

· “Commercial consignment” and “lease for a term for more than one year”

· identify leases and consignments that are within the scope of the PPSA (check definitions)

· Purchase money security interest (PMSI)

· a security interest created to allow persons who:

· provide goods to a debtor, or 

· funding to enable a debtor to acquire goods.

· has a security interest in the goods ranking in priority to any other interest..

· includes:

· a lessor of goods (under a lease for a term of more than one year); and

· a consignor (under a commercial consignment)

· Purchase

· includes:  taking by discount, negotiation, purchase, lien, issue, gift or any other commercial transaction creating an interest in personal property.

· “Knows or has Knowledge”

· registration of notice in the PPR is not constructive, implied, or express notice or knowledge of the interest, the financing statement, or the security agreement.

· Knowledge or knows:

· individual:  if a reasonable person would have;

· partnership:  information has come to the attention of one of the partners who has control or management and a reasonable person would have;

· a corporation:  information comes to the attention of  a managing director or officer or a senior employee of the corporation.

· Scope of PPSA

· PPSA applies: 

· to every transaction that, in substance, creates a security interest, without regard to its from and without regard to the person who has title to the collateral; and

· a retention of a security interest, contingent on performance.

· PPSA applies, except the rights and remedies where there is a default,: 

· to a transaction that does not secure payment or performance of an obligation – these include:

· Transfer of an account:  requires registration by transferee;

· Transfer of chattel paper:  includes purchase of a finance company of conditional sale agreements of a retail seller;

· Commercial consignment:  consignor and c’ee must be in the business of selling goods;

· Lease for a term more than one year:  includes leases that may be renewed or extended (even if not possible in the outset).

· PPSA does not apply:

· statutory liens;

· security agreements governed by any federal statute;

· transfer of interests or claims under contracts of annuity or policies of insurance, other than the right to payment under an insurance policy that is compensation for damages to collateral (compensation would within definition of “proceeds”);

· a transfer of past or future wages, salary, pay, commission or any other compensation for labour or personal services;

· a transfer of an unearned right to payment under a contract to a transferee who is to perform the transferor’s obligations under the contract,

· any interest in land, including a lease;

· any interest in a right to payment arising in connection with an interest in land (rent, sale proceeds, mortgage payments);

· a sale of accounts or chattel paper as part of a sale of a business, unless the seller remains in apparent control of the business after sale;

· a transfer of accounts, for collection purposes only;

· a transfer of a right to damages in tort;

· assignments in bankruptcy; and 

· mineral claims.

Attachment
· occurs when the security interest is created or comes into existence as between the secured party and the debtor.

· Timing of attachment determines:

· rights between the debtor and secured party (if not attached, no security);

· rights of third parties (if no security, debtor can transfer the collateral to third party)

· the law applied.

· Timing of Attachment

· Security interest attaches when:

· Value is given: 

· when the loan or an agreement to advance the loan is made; or

· if there is an unsecured debt.

· Debtor has rights in the collateral

· Debtor has rights in collateral if they are:

· the owner;

· in possession of it;

· does not include right to have collateral delivered or transferred (e.g. contract for sale, before title passes).

· Debtor has rights in collateral in these specific situations:

· goods leased to the debtor or consigned to the debtor when they obtained possession of them in accordance with the terms of a lease or consignment;

· Debtor does not have rights in collateral in the following:

· crops, once they have become growing crops;

· young of animals until the are conceived; 

· minerals or hydrocarbons (until extracted); and

· trees, until severed.

· Enforceability of the security interest

· Third party and the secured party, attachment does not occur until:

· the collateral is in the possession of the secured party; or

· the debtor has signed a security agreement that describes the collateral.

· Floating Charge

· debtor has an implied license to deal with the collateral until “fixed”;

· a floating charge (uncrystallized) becomes a fixed charge (crystallized);

· does not affect the priority position of the secured party

· floating charge can be registered in the PPR.

· After-Acquired Property

· time of attachment of security interest is set in the security agreement

· security agreement must state an intention to grant the security interest

· purpose:  facilitate inventory, accounts receivable and other forms of financing where the debtor does not have an interest in the collateral at the time the security agreement was given.

· Two restrictions:

· not attach to a crop that becomes a growing crop more than one year after the security agreement has been made; and

· not attach to consumer goods, unless the security interest is a PMSI or a security interest in replacement of collateral.

· Future Advances

· is permitted in a security agreement but releases the secured party from its obligation to advance if the collateral has been seized, attached, charged or made subject to an equitable execution.

Perfection
· Introduction

· purpose:  ensure priority of secured party in relation to third parties.

· unperfected security interest is subordinate to:

· unsecured creditors who have seized the collateral or obtained a charging order or equitable execution respecting the collateral;

· a sheriff who has seized or obtained a right in the collateral;

· a trustee in bankruptcy or the liquidator;

· a bona fide transferee for value w/o knowledge of the prior security interest

· security interest is perfected when (s.19):

· security interest has attached;

· PPSA requirements are completed (regardless of order of occurrence);

· Methods of perfection

· Perfection may be done by more than one method

· e.g.:  perfect by possession and, later, registration

· Time of perfection is the first date of perfection, regardless of 

· which method is used to perfect; or

· whether different methods were used to perfect; 

· unless during the intermediate period the perfection lapsed.

· Security interest may be perfected by:

· possession of the collateral

· may include a chattel paper, goods, instruments, securities, negotiable documents of title and money,

· not include any other collateral (intangibles or non-negotiable documents of title);

· by the secured party or by another person on behalf of the secured party, and

· the length of perfection is as long as it is in possession (subject to s.26).

· possession 

· must not be a result of seizure or repossession; and

· must be visible.

· does not include where the debtor or their agent is in actual or apparent possession or control.

· securities:  deemed to be in possession when entries been made in records of clearing agency to transfer the securities to secured party.

· advantages:  

· gives secured party a greater degree of control to prevent the debtor from transferring the property to a third party - esp where collateral is money, securities, instruments, negotiable documents of title or chattel.

· registration of a financing statement; and/or
· available for all collateral

· perfect by filing a financing statement in PPR

· advantage:

· registration will still protect collateral against a trustee in bankruptcy, sheriff or liquidator.

· disadvantage:

· a bona fide buyer of instruments, securities or chattel paper or holder of money or negotiable documents of title for value, who has no knowledge of security interest in the collateral, will enjoy priority over the secured party who has perfected by registration.

· temporarily perfection

· Temporary perfection under s.26
· Release of collateral for a period: where a secured party has perfected security interest by possession but must release the collateral to the debtor for one of the following purposes ultimate sale or exchange, presentation, collection, or renewal, or registration of a transfer of an instrument or a security.
· perfection period where w/o possession:  15 days from release of collateral to debtor
· protects against: 
· trustee in bankruptcy, unsecured creditors and a sheriff;
· NOT protect against:
· a bona fide buyer or lessee for value without knowledge of the prior security interest.
· Returned or repossessed goods s.29
· Original security interest attaches: for where goods (inventory) subject to a security interest are sold or leased by the debtor under circumstances where the buyer or lessee takes the goods free of the security interest (e.g. a buyer of consumer goods where the seller is in the retail sale business) and the debtor (seller) later repossesses goods or they are returned, the original security interest attaches (if debt remains unpaid) and, if perfected by registration, the time of perfection is the date of that registration.
· Subsequent account or chattel paper extinguished:  sale or lease gives rise to an account or chattel paper and goods are returned or repossessed by the debtor, the account or chattel paper is extinguished upon return or repossession.  Then the original security interest is attached and will be temporarily perfected for 15 days.
· Governing law were goods moved or out of BC
· the law that governs the following collateral is where it was situated at the date the security interest attached:
· security interest in goods; or
· a possessory security interest in securities, instruments, negotiable docs of title, money or chattel paper.
· a security interested perfected against goods located outside BC that are later moved to BC, will be perfected only if:
· it is perfected in BC;
· at the earliest of:
· 60 days after good in BC;
· 15 days after secured party has knowledge of this; and
· expiry date of original perfection.
· disadvantage:  bona fide buyer/lessee w/o knowledge takes clear title if before perfection.
· Law of the out-of-province jurisdiction governs if
· Perfected security interest of goods moved out of BC intentionally by parties; and
· goods are moved out 30 days after security interest attaches.
· Law of jurisdiction where debtor is located at the time of attachment governs
· a security interest in mobile goods and intangibles, and a non-possessory security interest in securities, instruments, negotiable docs of title, money, or chattel paper.
· if the debtor relocates to or transfers the  collateral to a person in another jurisdiction there is continuous perfection.
· Transitional Rules
· expired
· Special rules for perfection (bailees and proceeds)
· Perfection where goods in hands of bailee:
· issue a document of title by the bailee in the name of the secured party;
· where negotiable document of title to goods issued by bailee, perfection of a security interest in the negotiable doc of title;
· note:  
· negotiable document of title does not preclude any other security interest in goods being created; and
· a perfected security interest in a negotiable doc of title to goods has priority over a security interest in those goods perfected after they became covered by the negotiable document of title.
· holding by the bailee on behalf of the secured party.
· deposit, by a secured party to whom a non-negotiable receipt has been transferred, of the transfer with the warehouseperson who issued the receipt; and
· registration of a financing statement relating to goods.
· Security interest in proceeds
· if collateral dealt with and gives rise to proceeds, then 
· a perfected security interest in the collateral continues in both the collateral and the proceeds, 
· unless expressly or impliedly authorized by the secured party, which therefore, the security interest is lost but will attach to the proceeds.
· maximum recovery:  market value of original collateral as at the date of sale or other dealing.
· If there is a registered financing statement describing proceeds, then no further steps to perfect the security are required unless perfected by possession or temporary perfection, which would then give temporary perfection against the proceeds for 15 days after the collateral has been deal with.
· note:  temporary perfection will be subordinate to interest of bona fide buyer/lessee gave value w/o knowledge.
Priorities
· Residual rule (s.35)
· where no other method residual rule applies (ie special priority rules) as follows:
· between two unperfected security interests in same collateral, priority to first attached;
· between a perfected and unperfected security interest, priority to perfected.
· between two perfected, priority goes to party who is the first
· to register a financing statement (which may be done before a security interest attaches);
· to take possession of the collateral;
· to temporary perfect.
· Note:
· who has title is irrelevant; and
· notice of prior interest will not affect parties.
· Special Priority Rules
· Protection of buyer or lessee of goods
· sold or leased 
· in the ordinary course of business
· has priority over any security interest created by seller or lessor,
· unless buyer or lessor knows transaction is in breach of the security agreement.
· not apply to subsequent buyer for value from a security interest unless seller gave a security interest.
· Subordination by agreement
· secured party may subordinate security interest to other interests in
· a security agreement; or 
· a subordination agreement (may be registered)
· does not create a security agreement alone.
· third party can take the benefit if it was intended for them.
· Lien on Goods
· priority over unperfected and perfected security interests if
· it is a lien on goods;
· there are material or services provided in respect of the goods;
· in the ordinary course of business;
· the statute creating the lien does not reverse the priority.
· purpose:  protection of repairers and warehousepersons.
· exception to general rule that PPSA not apply to lien
· PMSI
· purpose:  allows supplier of goods, or who provide funding to a debtor to enable them to acquire goods, to obtain a security interest which ranks in priority over an other perfected security interest regardless of the order of registration of interests.
· PMSI includes:
· conditional sales contract, interest of a lender who gives value for the purpose of the debtor to acquire rights in collateral to the extent that the value is applied to acquire the rights.
· Lender must ensure that:
· the loan is applied towards purchase of the collateral.
· method:  advance the loan by cheque payable jointly to both the debtor and seller of collateral.
· Note:  to take advantage of PMSI, secured party must ensure attachment requirements and perfection are satisfied.
· Priority rules differ for the types of collateral (inventory, intangibles and goods)
· PMSI in Inventory
· priority over security interest in same inventory given by same debtor, if
· before the date the debtor obtains possession they:
· give notice of intention to obtain PMSI (w/ description by item and kind) to each secured party with a perfected security interest in the inventory by registration; and
· perfects security interest.
· PMSI in Intangibles
· priority over other security interests in same intangibles given by same debtor, if the secured party
· perfects the security interest no later than 15 days after the day the security interest attaches.
· PMSI in collateral other than inventory or intangibles
· priority over any other security interest in the same collateral given by the same debtor, if the secured party
· perfects the security interest no later than 15 days after debtor obtains possession of the collateral.
· no notice requirement.
· PMSI may be taken in either or both the collateral or its proceeds
· Priority of PSMI in collateral (non-proceeds) and proceeds - where
· A has a PSMI in collateral; and
· B has a PSMI in the same collateral which constitutes proceeds; then
· A has priority over B.
· Account financiers
· If a debtor:
· gives a security in the debtor’s account to a person (accounts financier); and
· gives a PMSI in the debtor’s inventory and its proceeds to another (inventory financier), then
· the account financier has priority (s.34(5)) to the accounts financier if
· they give new value to debtor; and
· they have registered a financing statement before the PMSI is registered.
· Agricultural and aquacultural inputs
· Crops:  perfected security interest in crops to enable a debtor to produce or harvest crops has priority over any other security interests if
· the interest was given while the crops were growing; or 
· during the immediately preceding 6 months.
· Animals or Fish:  financier of food, drugs or hormones to be placed in animals or fish, with a security interest in them, has priority over any other security interest other than a PMSI.
· Transferees of negotiable and quasi-negotiable collateral
· possession may be superior to registration
· Holder of $ (possession) who,
· gave value for it; or
· acquired it a/o knowledge of security interest; has
· priority over a perfected security interest.
· Transfer of chattel paper
· buyer of chattel paper that takes possession has priority over a prior registered secured party if they have
· given new value;
· acquired the chattel paper in the ordinary course of business;
· and has no knowledge of prior security interest.
· where original collateral is inventory and the inventory gives rise to proceeds in the form of chattel paper, the buyer of the chattel paper who takes possession has priority over a prior registered secured party if they meet the requirements above, but knowledge is irrelevant.
· Fixtures
· Determining factors:  time of attachment and registration of notice of si in LTO.
· si in goods, that attaches before or at the time the goods become fixtures, has priority over a claim by a person with an interest in the land.
· notice of si registered in the LTO: si in goods has priority over subsequent mortgages and owners of the land after the goods became fixtures and the notice was registered in the LTO.
· where security interest in goods attaches after the goods became fixtures, priority over an interest in the land can be obtained if the person with the interest in the land 
· consents to the si in the goods, 
· disclaims any interest in the goods, or 
· enters into agreement providing for the removal of goods.
· Crops
· Accessions
· PPSA permits the preservation of a si in goods after they have become accessions which recognizes the ability to take a security interest in goods attached to other goods.
· Processed or commingled goods
· where goods are combined into one product and their identity is lost in the product.
· what happens?
· if two separate security interests are held by two separate parties, and the goods which the si’s are attached to are commingled and loose their identity, 
· the original si are lost; and
· are each given a prorated statutory si.
· Returned or repossessed goods
· where the inventory financier, the acc’ts financier and a transferee of chattel paper have a perfected security interest in returned, seized or repossessed goods, the priority is given to a transferee of chattel paper.
Registration
· notice filing system registering all encumbrances against personal property in BC
· Key features:
· Notice Filing System
· financing statements and financing change statement are the only documents that can be registered in PPR
· security agreements etc kept by secured party.
· Secured party required to disclose to debtor and other interested persons:
· security agreement and other information in regards to the agreement within 10 days of demand; or
· the court may order, on application, that the si is to be unperfected or discharged.
· Financing change statement: changes and amendments to si such as:
· registration is about to expire;
· sp transfers his or her interest;
· the debtor has changed their name or transferred the collateral to another party
· Note:  file on time.
· Early Registration
· financing statement may be registered before a security agreement is made and before a si attaches.
· advantageous for lender to register early
· One Financing Statement – Multiple Registrations
· statement may relate to more than one.
· Certainty over Fairness
· Accuracy
· if debtor names or serial numbers (goods that are equipment) are required in a financial statement; 
· are not given; and
· it is a serious misleading error; then
· the registration is invalid.
· Inaccurate or incomplete information in financing statement
· registration invalid if
· an objective, reasonable person would believe that the defect, irregularity, omission or error is seriously misleading;
· does not require proof that party was misled.
· not strictly enforced because of new ways to search for names (algorithms)
· Perpetual registration
· registration allowed 1 – 25 years or perpetual registration
· Transfer by secured party
· Registration is permitted for a financing change statement disclosing the name and address of the transferee (not mandatory);
· a transferee may be estopped from denying the validity of information provided by the transferor to interested persons; and
· the transferee’s rights may be adversely effected where notices may be sent to the address of the secured party as it appears on the registry records.
· Transfer by debtor (interest in collateral or change of debtors)
· if secured party knows of transfer of collateral; and 
· has given prior consent, then
· they must file a financing change statement identifying the transferee as debtor w/in 15 days of the transfer.
· Failure to do so results in the subordination of secured party’s si to a perfected si arising or registered after the expiry of the 15 day period.
· No advance notice of transfer:  the 15 day period runs from when the secured party acquires sufficient information about the transferee or change of name to permit registration of a properly completed financing change statement.
· Registration of financing statement is not Notice
· not express, implied or constructive knowledge.
· Registration and Searching Online
· BC OnLine
Rights and Remedies of both debtor and secured party on default under security agreement

· Secured party may exercise the following rights and remedies:
· those set out in security agreement;
· in Part 5 of PPSA, rights of removal of fixtures, and rights for seizure and disposition of crops and accessions;
· of a secured party in possession of collateral.
· Subject to good faith and commercially reasonable manner.
· Waiver or Variation:  rights and remedies cannot be waived or varied except if:
· the secured party waives the debtor’s liability to pay reasonable expenses;
· the debtor releases the secured from liability for risk or loss or damage to collateral while it is in the secured’s possession;
· spouse waives right re: consumer goods against their spouse;
· s.59 notice requirement upon disposition of the collateral by a secured party may be waived after default if each person entitled to notice consents in writing;
· secured party may waive the debtor’s liability to pay any deficiency;
· the debtor and other persons entitled to receive a notice of disposition may waive (in writing) right, after to default, to redeem the collateral or reinstate the security agreement.
· Note:  must consider whether a si that secures payment or performance of an obligation emerges from the arrangement.
· Part 5 applies to leases that secure payment or the performance of an obligation.
· Security agreement:  covers real and personal property:  use PPSA remedies re: personal property or proceed under real property law with respect to real and personal property (but PPSA part 5 not apply).
· Acceleration payment or performance, if 
· secure party believes 
· in good faith, 
· has commercially reasonable grounds to believe, that the prospect of payment or performance is or is about to be impaired or the collateral is about to be placed into jeopardy; and
· acceleration clause in security agreement.
· Collection of Payments under Intangibles, Instrument or Chattel Paper
· secured party may collect from debtor on intangible or chattel paper or from obligor under an instrument directly, at any time, if the parties to the security agreement have so agreed and, in any event on default under a security agreement.  This is because the collateral is of a nature that seizure and liquidation are not possible.
· Rights of Seizure or Repossession
· Unless otherwise agreed, secured party may enforce security agreement by any available remedy at law.
· Secured party must not seize consumer goods if the debtor has paid at least 2/3 of the total amount of the obligation secured.
· Collateral not removable from debtor’s premises:  can be seized without removing it and disposed of on premises.
· Disposition of Collateral
· may be done by:
· private sale, public sale, as a whole or in commercial units or parts, and, if provided by the security agreement, by lease.
· Reasonable expenses of process from seizing to disposition may be deducted from the proceeds of disposition, before applying such proceeds towards the obligations of the debtor under the security agreement.
· Notice of disposition:  20 days notice must provided to:  the debtor, anyone known as an owner of the collateral, creditor or person w/ subordinate si in collateral and has registered financing statement or perfected si by possession, and any other party with interest in the collateral who has given notice to secured party of interest.
· Before notice is given to the debtor, a search of PPR is required to confirm “knowledge” of the secured party.
· Effect of disposition:

· buyer takes acquires collateral free from:

· interests of the debtor;

· interests subordinate of the debtor;

· any interest subordinate to that of the secured party, whether or not they have complied with s.59.

· Obligations secured by the subordinate interests are, in relation to the buyer, deemed performed.

· Distribution of Amounts Realized from Disposition of Collateral

· Way in which payment of any surplus from the disposition of collateral is made:

· surplus paid in the following order:

· any subordinate si protected through the registration of a financing statement or by possession at the time the collateral was seized;

· any other person with an interest in the collateral, if that person has given notice of the interest to the secured party before the distribution; and

· the debtor or any other person who is known by the secure party to be an owner of the collateral.

· Question as to who is entitled to receive payment?  secured party may apply to court for directions.

· Accounting of amount must be provided by the secured party which includes:

· detailed accounting regarding the amount realized from disposition;

· the manner of disposition, 

· expenses incurred,

· distribution of the proceeds, and

· the amount of any surplus.

· Voluntary Foreclosure

· secured party may retain the collateral in satisfaction of the obligation secured.  This requires:

· notice of intention to do so (same as above); 

· if no objection within 15 days after the notice, secured party deemed to have irrovacably retained the collateral in satisfaction and may hold or dispose collateral; or

· if an objection, the secured party must dispose of the collateral or apply to court for determination if objection is warranted.

· Rights of Redemption and Reinstatement

· Collateral is consumer goods:

· debtor may reinstate (twice per year under a year) security agreement by paying arrears, reasonable expenses for seizure and process for disposition; or

· debtor may waive reinstatement right in writing after default.

· Persons entitled to notice may:

· redeem the collateral by tendering fulfillment of the obligation secured by the collateral plus reasonable expenses incurred by the secured party in disposition process; or

· waive the right in writing after default.

· Collateral is NOT consumer goods:

· security agreement provides for acceleration clause, debtor may 

· apply to court for relief from consequences of default; or 

· to stay enforcement of the clause.

· Application to Court

· Persons interested in collateral may apply to court for an order:

· binding declaration of right; and

· injunctive relief necessary to ensure compliance with PPSA remedies and rights (Part 5), or preservation of collateral, crops or accessions.

· Court may:

· give direction to any person regarding the exercise of the person’s rights or discharge of the person’s obligations under the PPSA on terms that are just and reasonable to all parties; or

· stay enforcement of rights; and

· any order to ensure protection of the collateral; or

· make orders determining questions of priority or entitlement to the collateral; or

· may direct an action to be brought or an issued to be tried (done by motion).

· NOT del with consumer protection.

· Receiverships

· security agreement:  may provide for appointment of a receiver (in the case of company or individual).

· Receiver:  

· licensed as a trustee under BIA and be qualified;

· not personally liable on a contract if the receiver discloses in the contract that acting as a receiver; 

· some accounting requirements and activities to fulfill under PPSA; and

· must comply with the disposition rules contained in s.59, 60 ONLY if the receiver is not operating the business of the debtor in the ordinary course of business.

· Interested Parties

· may apply to court for remedies such as:

· appointment of a receiver;

· removal and replacement of a receiver;

· directions respecting the duties of the receiver;

· approval of the accounts and fixing the remuneration of a receiver;

· requiring the receiver to make good any default in connection with the receiver’s custody, management or disposition of collateral; and

· correct any failure to comply with Part 5.

· Rights and Remedies:  Consumer Goods

· Election by secured party:  in respect to remedies available where the collateral is consumer goods, which include:

· to bring an action to recover judgment against the debtor: 

· for the amount of the unpaid debt; 

· for other unperformed obligation under the security agreement; or

· to enforce their security interest in the collateral by 

· seizure or 

· possession; or

· to accept a surrender of the goods by the debtor.

· Remedies are not cumulative.

· If secured party enforces si, the debtor’s obligations under the security agreement or any other agreement are extinguished except where:

· the debtor is a company, partnership or joint venture;

· the obligations of debtor and guarantor are revived if the seized consumer goods are returned to the debtor within 20 days;

· a secured party hold a mortgage on land securing the same obligation as that secured by a security agreement, may exercise their rights under the mortgage on land w/o extinguishing the obligation under the security agreement.  The secured party may proceed by the way of judgment against the debtor but may not proceed against the collateral;

· a secured party who has a PMSI in consumer goods may take action against some of the goods.  Debtor’s obligation under the agreement will be extinguished with respect to the portion of the total obligation of the debt specifically identified in the agreement as relating to the goods seized.

· a secured party who discover, after seizure, an accession which was collateral has bee removed and not replaced by other goods of equal value, may proceed to recover or enforce a judgment against the debtor with respect to the debtor’s obligations under the agreement to the extent of the value of the accession;

· secured party proves that the debtor has engaged in willful or reckless acts or neglect which caused substantial damage or deterioration to the goods, may obtain a court order that some or all of the rights and remedies do not apply.

· NOTE:  where the secured party elects not to proceed against the collateral but against the debtor, the security interest in the goods is extinguished.  The party is required to discharge any registration within one month after the exercise of their rights.

· Governing Law

· Procedural issues:  

· the law of the jurisdiction in which the collateral is located when the rights are exercised is the governing law unless the collateral in intangible;

· if intangible, the governing law is the law of the forum (whatever court the action is taken);

· if a licence, the law of BC applies.

· Substantive:  the proper law is the law of the contract.
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