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Client
1) Ensure that the client is really the client

2) Conversations w/ the Client

a) Keep written notes of conversations

Competence
1) Lawyer must be competent in the following areas:

a) Substantive and procedural law;

b) Legal skills;

c) Delivery of legal services;

d) Professionally responsible and ethics;

e) Capacity to carry out duties.

Confidentiality

1) Confidential Information

a) A lawyer must take all reasonable steps to ensure the privacy and safekeeping of a client’s confidential information (PCH r.2).

b) A lawyer must avoid indiscreet conversations or gossip, and must not repeat gossip or information about a client’s affairs, even if the client is not named or otherwise identified (PCH r.8).

c) A lawyer is responsible for instructing their staff of these obligations and ensure that the obligation is performed.

Conflicts of Interest

1) Duty of loyalty owed to a client by a solicitor to ensure that lawyers exercise independent professional judgment in assisting their clients

2) Definition:  likely to affect adversely the lawyer’s judgment or advice on behalf of, or loyalty to a client or prospective client

3) Potential situations:

a) Represent both sides to a transaction

b) Represent two parties who may not be on the opposite side 

c) Represent a client adverse in interest to another client in another matter

i) Exception if

(1) Clients give informed consent may be inferred in the absence of contrary instructions if, in the reasonably belief of the lawyer, the client would consent in the matter in question – factors include previous consent, commonly permitted to act for other client, has consented, generally.

(2) The matter is substantially unrelated

(3) Lawyer not possess confidential information about one client that might reasonably affect the representation of the other

d) Opposing party is a former client
e) Conflict of lawyer’s personal interest and the interest of the client

4) Preventing - System check:  

a) before potential client discloses confidential information; and 

b) after the first interview: you will have all the relevant parties and witnesses

c) whenever a party is added

5) Jurisdiction

a) BCSC – 

i) Inherent jurisdiction to supervise lawyers as officers of the court

(1) E.g. order disqualifying a lawyer from acting in a matter

ii) May hear cases on negligence or breach of fiduciary duty

b) Benchers of Law Society – disciplinary

Convictions

1) Lawyer may be disbarred or suspended if:

a) convicted of an offence only prosecutable by indictment;

Fees & Disbursements
1) Lawyer’s Protective measures

a) Early discussion of fees;
b) Keep client informed;

c) Record time and work done;

d) Interim billing;

i) Monthly;

ii) Bi-weekly;

iii) Stages;

e) Prompt billing on completion;

f) Retainers and advance payments on account of fees and disbursements;

g) Solicitor’s liens on papers or on property received o recovered;
h) Full and final report to the client along with the bill;

2) Bill requirements

a) reasonably descriptive statement of services w/ lump sum charge and detailed statement of disbursements (LPA s.69);

b) description of services and the matter (R57(35));
c) disbursements itemized (register not review);

3) Recovering Amount owed by Client

a) Reminder Letter; 

b) Demand letter;

c) Provincial Ct (Small Claims) or SC; or

d) Review

i) Expiration of 30 days after the final bill has been sent or delivered (otherwise fee review is a nullity); and

ii) Service of the client with 5 days notice in writing of the appointment w/ any supporting affidavit;

iii) Registrar issues certificate (same as judgment)  

4) Client’s Protective Devices & Remedies

a)  Review (LPA s.70):  
i) Before payment of bill
5) Apply to SC registrar for appointment to review bill

6) Give 5 days notice before appointment to lawyer w/ affidavit

7) Limitations:  review within 1 year after receiving

i) After payment of bill

8) Apply to SC registrar for appointment to review bill

9) Give 5 days notice before appointment to lawyer w/ affidavit

10) Limitations:  review within 3 months after paying

i) If special circumstances exist limitations do not bar a review

11) Statutory prohibitions

i) LPA s.67 (limit on CFA)
12) Reviews Generally

a) Similar to a trial;

b) Onus:  on the lawyer

c) May appeal

d) Registrar/Master powers:

i) Decline to review because:

(1) bill does not meet requirements;

(2) person other than lawyer attends on behalf of lawyer;

ii) Costs

(1) Minus 1/6 from bill = lawyer pays costs; otherwise

(2) Client pays costs

(3) Fees

e) Setting the Fee – methods:
i) fixed fee

ii) hourly rate

iii) percentage fee

iv) contingent fee

v) quantum meruit or lump sum fee (fee based on number of factors)
f) Other factors (must be set out in retainer or breach of K)
i) Complexity

ii) Result

iii) Special justification for increase

iv) Time: hours spent by an average solicitor

g) Non-factors

i) The client’s ability to pay

Financial Responsibility of the Lawyer
1) Lawyer must not:
a) be a subject of bankruptcy proceedings as a result of negligence, personal extravagance, or irresponsibility; 

b) be insolvent; or, 

c) let seven days pass without paying a money judgment made against them.

2) If so, lawyer is conducting themselves in a manner unbecoming of a member and is required to notify the Executive Director of the Law Society in writing including:
a) Whether the creditor is a client or former client; and

b) Proposal for satisfying the judgment.

3) Disciplinary actions by the Law Society:

a) Suspend lawyer.
b) Impose limitations on practice.
c) If insolvent, lawyer is unable to operate a trust account personally.
d) If undischarged bankrupt, lawyer must resign from corporate directorships.

Law Society
1) Role:

a) Uphold and protect the public’s interest;

b) Regulate the practice of law;

c) Uphold and protect the interest of its lawyers.

Lawyer’s Insurance

1) LSBC Captive Insurance Fund (the “Captive”)
a) Lawyer’s Insurance Fund: claims management services for claims reported by its members.

2) Scope:

a) Lawyer’s law firm

b) Partners

c) Staff

d) Employees

3) Conditions:

a) Must be an insured

4) Duties provided
a) Defence in connection with the claim or suit

b) Indemnity to pay settlement or damages awarded against the Insured

i) Triggered by the obligation to indemnify (w/o obligation to indemnify, no need to provide a defence)

(1) Exception – claim for personal injury – includes libel, slander and malicious prosecution

ii) Damages includes:  monetary award including pre- and post-judgment interest and costs.

(1) Not include:  return or reimbursement of legal fees, punitive or exemplary damages, fine, sanction or penalty, costs awarded pursuant to R57(37)

5) Exclusions

a) Acts made w/ actual or alleged dishonest, fraudulent, criminal or malicious purpose or intent;

b) Claims by family members

c) Claims by organization in which lawyer, lawyer’s family etc own more than 10% or have effective management or control

d) Lawyer’s activities as a director of a corporation or other entity

e) Lawyer is a member of law society outside of Canada and claim arises from that jurisdiction

f) Breach of policy terms

i) Do not report claims or potential claims

ii) Do not cooperate with investigation and defence of claim

iii) Do not cooperate in the repair of the error - includes

(1)  failure to refer the client out for independent legal advice
g) Pro bono services

6) Limits of Coverage – damages and costs

i) $1million per claim 

ii) $2million in aggregate – all covered claims
7) Exess Insurance

a) Purchase more insurance from a private insurer

i) Separate contract

ii) Renewed annually

iii) Requires continued coverage (claims made basis, not when the error is made)

8) Lawyers exempt from coverage

a) Not engaged in the practice of law

b) Reside outside BC and not engaged in practice in BC

c) Engaged in practicing BC law occasionally but covered by insurance in other jurisdiction that covers them

d) Employed with

i) a government department

ii) a corporation other than law corporation

iii) a society, trad union

e) On contract solely with

f) Branch of provincial government or Crown corporation

g) Those choose to be exempt

i) Practice limited to providing research and opinion services to other lawyers and no contact with clients

h) In-house counsel

i) Can only purchase insurance from private insurance company

9) Part-time practice

a) 50% discount in insurance premium

b) Qualify

i) Practice law 25 hours per week or less

(1) Calculated over 6 month period

ii) Not paid claim within past 5 years

10) Leaving the firm – contact insurance broker

a) Check w/ excess insurer to see if covered

b) Discover period insurance may be required if firm dissolves or cancel excess coverage

11) Consequences of paid indemnity claim

a) Pay a deductible of $5,000.00 for the first paid claim

b) Subsequent claims w/in 3 years of the first = $10,000.00

c) Surcharge of $1,000.00 per annum on insurance fee over next 5 years

d) Loses eligibility for the p/t discount for next 5 years

e) Not include defence costs or other expenses paid on a claim 

Limitation Period – Action Against Lawyers for Professional Negligence
1) 6 years

Limitation Period - Expiration
1) Plaintiff’s/Lawyer’s Remedy

a) Application for Order:

i) Confirmation of a cause of action; s.5 Limitation Act
ii) Postponement of limitation period s.6 Limitation Act
b) If successful, lawyer required to pay deductible

c) If not, the client may sue lawyer in negligence

i) Lawyer’s Insurance Fund acts on behalf of the lawyer

Non-Engagement (decide not to take case)

1) Letter

a) state that your firm will not represent them;

b) do not comment on the merits of their case (may be seen as legal advice);

c) clearly point out limitation period;

d) encourage them to see another lawyer.

Office Procedures & Systems

1) Office Manual:  establish an office manual for policy, procedure and systems.  Set an annual review date.

2) Filing System for Opening Files

a) File Opening sheet:  client info, special instructions, limitation date.

b) File Opening Book:  chronological records of all the files opened

3) Closed File System: assign closed file number

4) Accounting System

a) Each client have an account record

b) Accounts:  

i) Accounting record for every file opened (even if no $ received)

ii) open a general account and trust account

iii) have a policy for writing trust cheques

iv) follow up system for overdue accounts  

5) Time-keeping System

a) Prepare monthly statements to keep record of time and flow of cash

6) Handling Incoming Messages

a) Communicate effectively with the client.  Have a system in place to keep the client happy.

7) Handling Mail:  have a organized system especially in regards to diarizing and BFing

8) Office Security

a) Have a Valuable Property Record

b) Ensure office is reasonably secured

9)  Security of Corporate Records

10) Privileged and restricted docs should be removed before being viewed by anyone but the director (Company Act)

Office Responsibilities
1) Legal services

2) Actual control and management of the office
a) Supervision over staff and assistants

b) Delegation of authority to staff

i) A lawyer must ensure that all matters requiring a lawyer’s professional skill and judgment are dealt with by a lawyer.  A lawyer must ensure that unauthorized persons do not give legal advice; whether in the lawyer’s name or otherwise (Professional Conduct Handbook ch. 12, r.1)

c) Legal Secretary’s responsibilities (PCH ch. 12, r.4-9)
i)  Must NOT give legal advice

ii) Lawyer is responsible for the legal secretary

d) Secretary’s responsibilities (same as above)

i) Limited

e) Accounting and Automation responsibilities

Professional Liability

1) Basis of Liability:

a) Contract;

b) Professional Negligence;

c) Breach of fiduciary duty.

2) Professional Negligence

a) Tests for Duty:

i) Relationship of proximity:  between the lawyer and the person who has suffered damage there is a sufficient relationship of proximity that, in the reasonable contemplation of the former, carelessness on their part may be likely to cause damage to the latter = prima facie duty of care.  This includes reliance by a third party on the special skill and knowledge of another party.

ii) If so, are there any considerations which ought to negative or to reduce or limit the scope of the duty or the class of person to whom it is owed or the damages to which a breach may give rise.

b) Fiduciary Duty w/ client:

i) Represent client with undivided loyalty

ii) Preserve client’s confidence

iii) Full disclosure of all relevant and material information relating to the client’s interests

c) Standard of Care:  is that of a reasonably competent solicitor, the ordinary competent solicitor and the ordinary prudent solicitor.

d) Causation

i) The client would not have conducted themselves as they did if there had been no negligence;

ii) The lawyer’s negligence caused the client loss.

3) Defence of causation

a) Client would have suffered loss in any event;
b) Absence of reasonable reliance;

c) Remoteness of damages;

d) Intervening cause;

e) Lack of forseeability.

Reporting Other Lawyers

1) *Required to report where another lawyer:

a) breaches an undertaking that has not been consented to or waived by the recipient;

b) has a shortage of trust funds;

c) conduct raising substantial question as to the other lawyer’s honesty or trustworthiness as a lawyer.

Note:  privilege still applies.

Reporting a Claim or Potential Claim

1) Required to report to Lawyer’s Assurance Fund
a. if a lawyer becomes aware of an error or any circumstance that could reasonably be expected to be the basis of a claim, however unmeritorious.

b. Ethical obligation: lawyer must comply with the terms of each professional liability insurance policy, imposing an ethical obligation on the lawyer to report, and thereby reducing the risk to the public of coverage being denied.

c. Includes:

i. Advice given to client as wrong because new law

ii. Client or third party in transaction tells lawyer s/he caused them loss or gave improper advice

iii. Lawyer made error, but client says will not sue

2) Obligation to client
a. Ethical obligation (PCH, ch.4, R5.1)

i. To inform the client promptly of the facts of certain errors or omissions without admitting liability, and to recommend that the client obtain independent legal advice.

b. Policy prohibits lawyer from admitting liability w/o prior written consent

3) Contents of report

a. Written notice along with the fullest information obtainable

4) No Defence

a. Did not believe the claim would arise

5) Test:

a. What the reasonable person in the lawyer’s position would have anticipated

6) Purpose of rule:

a. To repair the error if possible so no loss materializes

b. Assists in setting accurate reserves for each year

Retainer

1) Meaning & Form:

a) Money Payment

i) specific payment for a specific future task; or

ii) retainer for tasks that may arise in the future.

b) Act of hiring a lawyer

2) Types:
a) General Retainer Agreement

b) Contingency Fee Agreement

3) When to discuss:
a) the first meeting

4) General rules:
a) request payment of a retainer;

b) *explain what the retainer covers and whether a future retainer will be required (confirm in writing)

c) *explain the scope of the services you will be providing (confirm in writing)

d) *disbursements

i) explain to the client; and

ii) obtain the client’s authorization to incur disbursements on the client’s behalf.

e) Have a retainer with every client except for simple transactions

5) General Retainer Agreement or Letter:
a) confirm client’s instructions

b) the lawyer’s authority to act and to incur disbursements

c) the services to perform

d) billing practices

e) explanation of the disbursements

f) interest on overdue accounts (only entitled to charge interest on unpaid accounts if express agreement with client at the time entered the K)
g) obtain the client’s commitment to the terms w/ their signature

h) GST and PST

i) whether any trust funds will earn interest

j) billing for telephone calls

k) other conditions such as if a notably successful result you get more.

6) Contingency Fee Agreement:
a) Means:  lawyer’s fee is contingent, in whole or in part, on the successful disposition of the matter in which the lawyer’s services are provided (LPA s.64)

b) In writing:  must be written not oral

c) Contents

i) Identify work contracted for

ii) exclude work not to be done by the lawyer

iii) provision for getting off the record and terminating the solicitor-client relationship

iv) whose responsibility it is to pay for disbursements and whether a retainer for disbursements is required

d) Advise client s/he may seek legal advice as to its terms

e) Fair and reasonable remuneration

i) may be modified or cancelled by the registrar (LPA s.68(5))

ii) CL Test (Commonwealth Investors BCCA)

(1)  Fairness: what was the mode of obtaining the agreement and whether the client understood and appreciated its contents; if so,

(2)  whether the agreement is reasonable in consideration of factors

f) Maximum Remuneration

i) Personal injury or death in MVA – 33 1/3 % of amount recovered

ii) Personal injury or wrongful death – 40%

iii) Amount equal to any costs ordered by the court

g) Prohibited Agreements

i) Hourly rate plus bonus for success – found unreasonable @ CL

ii) Child custody and access

iii) matrimonial matters unless approved by SC Judge

h) Prohibited Provisions

i) lawyer contracting out of negligence;

ii) lawyer veto over settling a matter;

iii) prohibit change of solicitor.

i) Rules of Court apply to review of agreements and bills

j) Time Records

i) maintain because of possibility of taxed bills
k) Review of Account:  s.68 Legal Profession Act
7) No Retainer

a) Disagreement between client and lawyer:  any doubt is usually resolved against the lawyer

Threatening to Report Another Lawyer
1) Two lawyers involved – should consider mediating first, before reporting.
2) Cannot threaten to report another lawyer’s past illegal or professional conduct.
3) May warn the lawyer that the lawyer will be reported if unperformed misconduct occurs.
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