GOVERNANCE

Duties & Responsibilities
Management of the Company

· Control of the Corporation

· Directors

· Election or appointment of directors


· Number

· Residency Requirements

· Qualification of Directors

· Term of Office

· Resignation

· Removal

· The Powers of Directors

· Officers

· president and a secretary

· appointment and election

· term of office

· conflicts

· liability

· duties:  

· secretary

· Insiders

· Liability:

· Residual Powers of Shareholders – corporative governance

· Pre-emptive rights on allotment of shares

· Disposition of the Company’s Undertaking

· Directors’ Meetings

· Resolution of the directors

· Quorum of directors

Duties and Liabilities of Directors and Officers
· Director

· Honesty

· Good Faith and in the Best Interests of the Company

· Care, Diligence and Skill of a Reasonably Prudent Person

· To Whom are the Duties Owed?

· Shareholders

· Creditors

· Employees

· Government

· Avoiding Duties

· Nominee Director

· Do Nothing

· Agreement

· Prohibited Resolutions

Conflict of interest

· General rule

· improper conflict

· where a conflict may arise when the director

· Disclosure & Ratification

Protection from Liability – conflict situation

· Due diligence

· Indemnification

· Insurance

· Resignation

· Trust Funds

· Relief by Court

The Lawyer as a Director
· Duties

· Conflicts

· Loyalty

· Use of Confidential Information

· Privilege

Management of the Company

· Control of the Corporation

· Board of directors have exclusive power to manage the company and delegate w/o interference of the shareholders

· the articles may grant powers to members who are shareholders

· otherwise, shareholders may only change the director at the annual general meeting or remove them by special resolution.

· Directors

· Election or appointment of directors


· subscribers first directors, then

· directors are elected or appointed according to procedures in the articles

· may provide that the directors retire at each annual general meeting and the incoming directors are elected or appointed at that meeting;

· directors may add additional director between annual general meetings

· may be a limit on the amount of directors

· the remaining directors may fill a vacancy on the board (resignation or death)

· valid appointment or election

· director must consent to act, either in writing before his election; or

·  valid until next annual general meeting unless states effective until revoked.

· by acquiescence at the meeting at which the director is elected or appointed.

· non-reporting members may elect directors by a resolution in writing instead of by holding a meeting

· reporting companies

· 56 day advance notice in a newspaper and to the Canadian Venture Exchange is required

· contents of notice:

· date of meeting;

· invite written nominations by members holding 10% of the shares;

· if nomination deliver to registered office at least 35 days before the meeting, the company must include the information with respect to those nominees in the proxy solicitation material prepared and mailed by the company.

· notice of change of directors must be filed with the Registrar of Companies.

· Number

· Non-reporting:  least one director

· reporting:  3 directors

· articles may allow the shareholder to fix the number of directors 

· Residency Requirements

· the majority of directors must be ordinarily resident in Canada (not nec citizens) and at least on must be ordinarily resident in BC (may find action invalid if do not meet)

· Qualification of Directors

· not qualified:

· under 18;

· unable to manage their own affairs;

· convicted of an offence concerning the promotion, formation, or management of a corporation, or fraud, within the past 5 years;

· reporting companies

· ineligible person includes:  person who’s registration in any capacity under the Mortgage Brokers Act or Securities Act has been cancelled within the past 5 years.

· Term of Office

· articles govern

· typically term extends to next annual general meeting

· Resignation

· must be in writing and delivered to the company’s registered office

· effective on the date resignation is received at the registry office or specified in resignation if later.

· Removal

· retire at each annual general meeting and if others are elected in their place, their term ceases (articles must provide); or

· as specified in the articles; or

· by special resolution of the shareholders.

· The Powers of Directors

· manage and supervise the management of the affairs and business of the company

· no limitation or restriction on director is effective against a person who does not have knowledge of the restriction or limitation

· directors establish the business policies of the company and the officers carry them out

· Relief of duty where:

· CBCA company provides that shareholders may effectively act as directors by unanimous shareholder agreements.

· same liability as directors

· relieve directors of the responsibilities set out in the shareholder agreement

· receiver manager or liquidator appointed – director’s duties cease;

· Officers

· every company must have a president and a secretary

· must be different people unless the company has only one member

· qualification criteria the same as directors

· president must be a director of the company

· appointment and election

· within the powers of the director, unless specified otherwise in the articles

· an improper app’t or election does not invalidate the acts of officers

· term of office

· at the discretion of director unless articles state otherwise

· if removed from office w/o cause, contractual rights as an employee survive

· conflicts

· officer must disclose possible conflicts of interest arising from offices or property held

· liability:  the same as directors with the exception of prohibited resolutions

· duties:  

· directed by the articles and the directors

· duty to act honestly, in good faith and in the best interests of the company, as well as the duty of care equivalent to reasonable person standard

· secretary

· must keep all records and make all filings

· Insiders

· include any director or senior officer, a person who owns 10% or more of the corporation’s shares, the corporation itself, and every director and senior officer of a corporation that is itself an insider.

· insider reports that disclose trading in shares are required for reporting issuers only

· Liability:

· every insider or affiliate of a corporation is liable for the use of confidential information in any transaction relating to any share or debt obligation of the corporation; 

· liable to compensate any person who suffers a direct loss as a result of the insider’s forbidden conduct; 

· may be accountable to the corporation;

· penalties and liabilities imposed by the Securities Act.

· Residual Powers of Shareholders – corporative governance

· Pre-emptive rights on allotment of shares

· director do not have an unfettered rights to issue share to whom they choose

· Non-reporting company

· shareholders have mandatory pre-emptive rights for later allotment of shares

· each existing shareholder of a particular class has a right of first refusal to maintain their rateable interest in the company

· avoiding pre-emptive right:

· CBCA company allows directors to create pre-emptive rights for the shareholders but are not mandatory

· must be in the company’s articles

· Disposition of the Company’s Undertaking

· directors shall not sell, lease or otherwise dispose of the whole or substantially the whole of the undertaking of the company unless they have the approval of the members given by special resolution.

· to determine the court:


· determines what the “whole or substantially the whole” means by looking at the importance and the proportion of the transaction; and 

· whether it was an unusual transaction or one made in the regular course of business.

· Directors’ Meetings

· Resolution of the directors

· may be passed w/o meeting if all the directors consent to the resolution in writing

· effective on the date the last director signs, then it is passed

· Quorum of directors

· must be a meeting

· proper persons should be in attendance and that the minutes represent their intention

· all directors should receive notice of the meeting unless present at the meeting (reasonable notice)

· may be verbally

· does not need to specify the nature of the business to be transacted (unless articles state otherwise)

Duties and Liabilities of Directors and Officers
· Director

· act honestly and in good faith and in the best interests of the company and must exercise the care, diligence and skill of a reasonably prudent person

· Honesty

· truthful, open and above-board with fellow directors

· prohibits any secret profits or non-approved conflict of interest

· Good Faith and in the Best Interests of the Company

· duty of loyalty or fiduciary duty

· must exercise powers in best interests of the company as a whole and not for any improper or collateral purpose

· determining breach:  no general rule applies

· director should be careful if appointed to the board to represent a third parties interest (shareholder or creditor)

· required to disclose information that affects the company

· director may be held personally liable where the degree and kind of personal involvement in the wrongdoing made it their own.

· Care, Diligence and Skill of a Reasonably Prudent Person

· Care

· prudence based on common sense

· foresee the probable consequences of a proposed cause of action

· Diligence

· making of inquires, which an ordinary person in that position would make

· attending meetings

· if does not, director must dissent within 7 days of being informed or is deemed to have approved, possibly an improper act.

· relying on other directors

· general rule: not liable for misdeeds of co-directors if has not participated in the acts

· relying on officers

· director should examine financial statements and review general business activities of the company w/ executive officers

· relying on experts

· must be reasonably assured that the outsider is truly qualified

· skill

· must act as a reasonably prudent director

· CBCA

· broader application to different resolutions

· director must dissent with respect to any resolutions with which they do not want to be associated

· To Whom are the Duties Owed?

· Shareholders

· liable under the oppression remedy or the derivative action remedy

· liable if improper use of corporate assets that exist for the benefit of all shareholders or one group

· Creditors

· generally, no fiduciary duty owed

· liable if tortuous, unscrupulous conduct

· if proposed contract where director is an interested party, creditor may apply to court to prevent company from entering into the proposed contract or set aside the contract

· funds impressed with trust conditions in favor of a creditor, directors may be liable for breach of trust

· Employees

· director/officer may be liable for 2 months wages and salaries of certain employees

· includes unpaid commissions

· not personally liable if the company is in receivership, bankruptcy or insolvency

· liable under occupational health law for injuries cause by unsafe working conditions (e.g. toxic substances)

· Government

· liable if company has committed an offence under an act (e.g. CC), every director and officer who authorized, directed, condoned or participated in the offence is liable to the same penalties as if they had personally committed the offence.

· liable if misdeeds of the company

· Avoiding Duties

· Nominee Director

· merely takes orders – still liable

· Do Nothing

· director must actively dissent once informed of an improper act

· Agreement

· nothing can contract the director out of liability

· Prohibited Resolutions

· directors may be liable for losses and damages suffered by the company if they vote for or consent to certain resolutions, such as:

· purchasing, redeeming, or other acquiring of shares where the company is insolvent;

· paying an improper commission or discount

· paying dividends if the company is involvent or if the payment renders the company insolvent

· giving an improper loan, guarantee, or financial assistance

· paying an indemnity to a directory without court approval

· an act contravening the restrictions on business or power if the company pays compensation to a person

· director may avoid liability where a prohibited resolution is passed by following procedures in s.127(4) including:

· entering a dissent in the minutes; or

· by delivering a dissent in writing to the secretary during the meeting, or by sending registered mail to the registered office forthwith after the meeting.

· a director cannot dissent if voted for the resolution.

Conflict of interest

· General rule:  a reasonable person would see a personal interest conflicting or that may possibly conflict, with an interest s/he is bound to protect

· improper conflict

· director must account for their profits to the company

· where a conflict may arise when the director

· personally contracts with or competes with the company or they are a director of two companies that have contracted with each other;

· does something that is motivated by considerations other than in the best interests of the company or does something ostensibly for one purpose but has a collateral purpose (collateral purpose doctrine)

· appropriate for himself an opportunity for profit that should have gone to the company

· accepts a gift or remuneration from someone dealing with the company

· Disclosure & Ratification

· director are not accountable for profit or gains realized from a contract or transaction with the company in which he had a personal interest, provided the: 

· director discloses his interest;

· some cases requires resignation (e.g. stakes are high)

· the other directors approve the transaction; and

· the interested director abstains from voting on the approval OR

· director discloses;

· the shareholders approve the transaction by special resolution; and

· director may vote as shareholder on shares

· the contract is fair and reasonable to the company.

· note:  if director cannot vote, then a resolution in writing of directors cannot be used because all director must sign it.

· CBCA:  director only required to disclose interest in material contracts.

· Limiting Exposure to Liability:

· If a director or officer wishes to take a business opportunity that the company does not, he may reduce his exposure to liability by taking the following steps:

· disclose intent promptly;

· resign from the board upon seeing opportunity;

· offer the opportunity to the company before leaving;

· delay making any profit from the venture for as long as possible;

· avoid taking any of the company’s clients;

· avoid luring any officers or employees of the company;

· receive from the board and the shareholders their blessing in the form of resolutions which turn down the opportunity and ratify his action

Protection from Liability – conflict situation

· Due diligence

· on a balance of probabilities, the director took reasonable care

· important where employees may have cause the company to commit the offence or in environmental situations

· Indemnification

· company permitted to indemnify the directors in certain circumstances

· limitations:

· company not obliged to indemnify;

· approval by the court is mandatory;

· id the director has acted honestly and in good faith with a view to the best interests of the company.

· may obtain indemnity agreement from principle shareholder or third party but not from the company

· CBCA has similar provisions – some distinctions

· director has a right to indemnity for costs, charges and expenses including an amount paid to settle an action or satisfy a judgment, reasonably incurred in connection w/ the defence of any proceeding that

· he acted honestly and in good faith;

· in crim or adm proceeding, he had reasonable grounds to believe that the conduct was lawful

· Insurance

· for directors and officers

· problems:

· contains restrictions on coverage

· excludes claims for willful or dishonest act

· large deductible

· insurance may be for the director/officer themselves or for the corporation to indemnify the director/officer

· Resignation

· does not shield from liability

· may have an active duty to do something

· Trust Funds

· protection of directors from personal liability by est a fund that pays out any obligations owed by the director in some cases (e.g. vacation pay of employees)

· court may set aside esp in cases of insolvency where priorities may be an issue

· Relief by Court

· appears to the court that the director is liable, but has acted reasonably and ought fairly be excused – court may relieve the director partially or wholly on terms the court considers necessary

The Lawyer as a Director
· Duties

· lawyer has greater burden and responsibility

· must take a greater interest in the affairs of the corporation and more inquires about its operations

· Conflicts

· acts for company and for a director of a company

· lawyer cannot act for a client when the lawyer has a direct or indirect financial interest in a matter, or a financial or membership interest in or with a client which would be reasonably by expected to affect the lawyer’s professional judgment.

· preparing a prospectus and acting as director

· Loyalty

· Use of Confidential Information

· lawyer has access to more sensitive, confidential information about clients and may also be a shareholder (tempted to buy or sell shares).

· Privilege

· determining privilege – receiving information as director or as a lawyer

