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Introduction

· Persons involved: client, lawyer and accountant.
· Purchase agreement:
· structures:
· transfer of assets; 
· transfer of shares; 
· amalgamation of the seller and buyer (both are corporations); 
· corporate arrangements; or
· takeover bids.
· structure effects costs and how the business will operate.
· price; and
· how the price will be paid.
· General rule:  buyer or seller’s lawyer:  whichever, try to control the documents.
· Transaction raises special considerations
· buyer will seek warranties and representations on the following in regards to the business: 
· financial strength;
· buyer will do:
· independent search of the title of the assets for any charges; and
· a financial assessment.
· major contracts;
· assignability of major assets;
· protection of goodwill.
· third party interests
· examples:
· require approval of acquisition from a director; or
· settle with a separated spouse of a seller claiming it as a family asset.
Overview of the Stages in a typical transaction

· STAGE 1 – Investigation (Due Diligence)
· seller discloses information to the buyer
· Preliminary Stage – buyer’s lawyer considers the following business and legal issues:
· Audited Statements:  before committing to the transaction, review and make sure:
· not older than 120 days
· if so, buyer can buy and control new ones
· Continuation of Contracts after sale:  ensure, if 50% of sales are with less than four customers or suppliers
· Document Seller’s Initial Promises re:
· future sales, profitability, gross margins, cash flow, capital expenditures and warranties regarding management commitments, contractual arrangements and legal actions;
· advantages:  keep negotiations consistent throughout transaction.
· WARNING:  if the final agreement contains “entire agreement clause” may preclude buyer from enforcing these promises;
· Condition on business achieving certain sales or profits as part of transaction or payment of purchase price:  consider;
· Clarify financial terms such as profit and sales definitions in the early stage;
· Familiarize parties with physical plant of subject business and advisor’s of seller’s business;
· Consent & Awareness:  
· costs and time consumption (closing date realistic?) of obtaining consent (e.g. directors and shareholder’s meeting)
· all persons that consent is require from are aware of transaction such as the buyer’s bankers, auditors, directors and controlling shareholder;
· government agencies are informed in the early stages;
· Investment Canada:  required to approve transaction?
· Employment Contracts?:  including collective bargaining agreements
· WARNING:  successor ship rules:  agreement will follow the assets and bind the new buyer.
· Proceeds of Crime:  impose any obligation on the lawyer or buyer?
· STAGE 2 – Negotiating and Deciding on the Structure
· Presented to lawyers:  Structure of agreement usually presented to lawyers in the form of a general agreement or letter of intent.
· Lawyer advises client of initial agreement and if necessary makes changes.
· STAGE 3 – Drafting and Signing the Agreement
· Outline of agreement drafted:  usually by buyer’s lawyer
· sets out the transaction’s essential elements
· OPTIONAL STAGE – if don’t want an agreement that is legally binding at this point
· Prepare an option to purchase or a letter of intention
· purpose:
· form basis of detailed agreement; and
· may be held by the court to be a binding agreement.
· Drafting the agreement:  content
· closing date;
· may be:
· calendar date; or
· days following an event.
· possibly an outline date – the transaction must occur by this date or it is terminated
· ads:  certainty to completion time or motivate the need to complete by a date
· structure;
· price;
· how and when will be paid;
· security for unpaid purchase, if necessary;
· may include:
· representations of present facts;
· covenants of what the buyer and seller will do before the closing date;
· conditions on obligation to close;
· buyer will want:
· as many representations, covenants and indemnities as possible;
· security to protect them for a short period after closing;
· consider liability of seller after;
· seller will want: to limit what the buyer wants.
· STAGE 4 – Preparing for Closing
· The buyer will:
· complete investigation;
· obligation’s to close are satisfied;
· complete financing arrangements;
· formulate takeover plan; and
· approve and sign documents.
· The seller will:
· ensure their compliance with the covenants;
· approve and sign documents;
· if necessary, obtain consent:
· by holding a director’s and/or a shareholder’s meeting;
· disads:  costly and time consuming; 
· from third parties.
· Lawyer’s will:
· prepare 
· the closing agenda;
· the corporate docs (if necessary);
· conveyancing docs;
· security docs;
· conduct searches (if necessary);
· decide between them, who will prepare the closing docs.
· STAGE 5 – Closing
· If necessary, the extension of the completion date may be negotiated.

· Parties ensure that closing conditions are satisfied.

· Closing:  seller transfers property to buyer and buyer pays the seller.

· STAGE 6 – Post-Closing

· Buyer’s lawyer (usu.) will:

· register the conveyancing docs; and

· complete the financing arrangements.

· Parties complete post-closing covenants

· e.g.:  filing security docs, notifying of assignments or of closing.

Structure of the Agreement (determine in early stages)

· Basic questions:

· who will buy WHAT (subject matter) from whom?

· price?

· where will the purchase $ come from?

· Subject matter of the purchase and sale
· Three possibilities:

· assets of a business;

· shares of the company that owns the business; or

· amalgamation of companies.

· Types of transactions

· asset transaction – the parties can choose:

· the assets that will be acquired; and

· obligations and any liabilities to be assumed by the buyer.

· share transaction – purchase of a company’s shares

· Note:  consider the company’s assets, shares and liabilities.

· indirect subject matters are:

· the assets and liabilities of the company unless before closing the parties take steps to strip the company of certain assets.

· usu. preferable that the buyer purchases assets and the seller sells the shares.

· Considerations:  share or asset structure?

· Taxes

· GST and PST on the buying or selling are important considerations (covered later);

· sale tax implications (not a significant factor);

· asset sale:  

· buyer must pay:

· GST and Social Service Tax on tangible personal property; and

· Social Service Tax on fixtures (subject to exemptions and elections).

· share sale:

· no sales tax payable.

· Undisclosed Liabilities and Encumbrances

· asset transaction

· In regards to the assets, the buyer should:

· obtain warranties and indemnities from the seller;

· if encumbrances, hold back part of the purchase price and obtain a right to set off; or

· have a guarantor on behalf of the seller (e.g. corporate parent or principal shareholder)

· ensure that there are no limitations on the guarantor providing financial assistance under corporate legislation;

· search title and ensure assets are free of encumbrances and any other rights (except those agreed to);

· share transaction

· buyer should be concerned with:

· assets

· title free of encumbrances;

· shares

· title;

· third party claims;

· encumbrances; and

· other shares or securities convertible into shares.

· undisclosed liabilities of the company (buying all assets, liabilities and obligations)

· possible liabilities:  product, professional negligence, or environmental liability or hazards.

· buyer should obtain:

· representations and warranties on the above;

· review audited and financial statements

· if records incomplete or corporate vehicle was used for other ventures, obtain a corporate history

· if financial statements are not audited or possible liabilities an asset purchase is preferable.

· Agents’ Commission

· asset transaction:  usu. commissions are payable on land and other assets which reduces the return to the seller.

· share transaction:  not payable unless broker used.

· Conveyancing Costs

· asset transaction – may be:

· extensive conveyance docs;

· substantial registration costs (e.g.  property transfer tax – real estate, chattels and personal property)

· share transaction

· few conveyancing instruments

· Partial Sales

· asset sale:  parties can choose assets and liabilities

· share transaction:  

· all assets are acquired indirectly; and

· all liabilities are assumed indirectly

· unless, seller arranges “spin off” of these.

· Consents to Transfer

· asset transaction requires the consent of the grantor of any of the following to transfer:

· leases, timber licenses, utility commission authorities, liquor licenses or permits, and certain agreements

· grantor may require the buyer to post a significant security with application for consent;

· share transaction:  may require consent where the transfer of certain leases, licenses, authorities, permits and agreements, if the control of the party holding them changes.

· Minority Interests

· asset sale:  sale of the whole company or substantial whole of undertaking requires shareholder’s approval (special resolution).

· share sale:  

· purchase of all shares (usu.)

· problem:

· minority shareholders may not want to sell; and

· dissenting shareholders have the right to be bought out.

· solution:  use company acquisition provisions in the Company Act.

· Goodwill

· asset sale

· may provide specifically for an allocation of the purchase price to goodwill.

· problems:  may be difficult to transfer intangibles such as the corporate name.

· share sale

· buyer may pay more for the shares than the sum of the values of the assets because of the goodwill of the company.

· buyer acquires the business and trade names subject to any contractual rights that can be terminated on the transfer of the company.

· Employee Considerations

· share sale:

· obligations to workforce transfer with sale (continous) including:

· credit for past service with the company for salary, bonuses and notice of termination.

· asset sale:

· Two situations:

· obligations to workforce may transfer to buyer if 

· there is a collective bargaining agreement; and 

· there is a successorship application made under the Labour Relations Code; or

· buyer may selectively assemble workforce for the business and leave obligations including severance with the seller in some instances under the LRC and Employment Standards Act.

· termination of 50 or more employees at a single location within any 2 month period requires advanced notice (8 weeks; between 101-300 = 12 weeks; <300 = 16 weeks) and the employment terms cannot be altered during the notice of period.

· Who will be the buyer?

· Individual or Company

· considerations:  tax and liability.

· Financing

· purchase price is payable by:

· cash;

· assumption of debt; or

· buyer gives property to seller.

· buyer obtains payment by:

· seller financing:  deferring the payment of part of the purchase price to the seller;

· borrowing from a third party; or

· equity financing.

· Seller Financing

· Ads (convenience): gives buyer a holdback in case of seller misrepresentations.

· Interest

· Considerations:

· interest rate – fixed or based on prime commercial rate of a particular bank;

· low interest rate with increase if default?

· Interest Act prevents a higher interest being taken on principal which is in arrears and which is secured by a mortgage of real estate.

· asset sale:  

· if payments to the seller secured by a mortgage of real estate are:

· based on a sinking fund plan; or

· on a blended payment of principal plus interest;

· the rate of interest calculated yearly or half yearly and not in advance must be set out in a statement contained in the mortgage otherwise, not interest shall be chargeable, payable or recoverable on any part of the principal money advanced.

· acceleration clause

· balance price is payable immediately if the buyer:

· defaults in payment; or 

· a default in any other covenant of the buyer. 

· unpaid balance may accelerate automatically or with notice if:

· buyer becomes insolvent or bankrupt

· Security 

· Seller (usu.) wants:

· to secure the unpaid amounts; 

· take security acceptable to the seller; and

· the buyer to mortgage back to the seller what they have acquired from them.

· asset transaction:  security agreement will charge:

· the land;

· the major items of equipment; and

· other assets of the company.

· may include other assets of the buyer.

· share transaction:

· security:  mortgage of the shares (freq. by escrow agreement)

· escrow agreement is between the seller, the buyer and an escrow holder (usu. buyer’s lawyer) in which the share certificates and other docs are put in escrow.  The holder agrees to:

· deliver the docs to the seller upon receipt of notice of default by the buyer; and 

· to deliver them to the buyer upon notice that the purchase price has been paid in full.

· Guarantees

· may be made by the buyer’s:

· principle shareholder;

· parent company; 

· another party; and/or

· acquired company.

· guarantor may:

· give a mortgage of property as collateral security to the guarantee; or

· if it is an acquired company guarantee the unpaid portion of the purchase price and to mortgage its assets as collateral to the guarantee where more than 90% of the share of the company are being acquired.

· the guarantee can be:

· for the whole security; or

· in addition to a mortgage of the shares or assets. 

· Covenants

· If buyer is able to affect the business or assets adversely before the purchase price is fully paid the seller’s security will have no value.

· buyer should give covenants:

· what it will do with the business; 

· restrictions and liberties to protect the seller’s security; and

· allow seller to monitor the activities of the buyer to ensure compliance.

· other considerations – right:

· to:  dividends, redeem shares, issue additional shares, reduce capital, receive notice of meetings and financial statements, and sell mortgage or otherwise dispose of the shares or assets.

· Default

· Property sold may have to be reconveyed to the seller.

· share sale:  seller may have to become the r/o of the shares again.

· asset sale:  assets transferred back to the seller.

· Considerations:

· should seller have right to:

· the balance; or 

· damages.

· should buyer have right to amount already paid.

· Borrowing from 3rd parties

· may borrow from third parties on the same security as given to the seller.

· Equity Financing

· share capital – investors

Searches
· Common searches

· Registry of Companies;

· Personal Property Registry; and

· LTO…

Three General Drafting Considerations

· Identification of the Parties:  identifiable.

· Defined terms:  parties, purchased assets or shares, the business of the subject corporation, financial statements buyer is relying on, time and date of closing; purchase price…etc.

· Purchased Assets or Shares:  be described so no confusion.

Restrictive Covenants on the Sale of a Business

· Protecting Good Will:  

· Buyer may want covenant that the seller not to enter into the same business as the one sold to preserve the goodwill of the business.

· Buyer may then restrain seller from competing in specific area and for a specific amount of time by:

· injunction and/or damages.

· Doctrine of Restraint of Trade

· adversely effects enforceability of restrictive convenants based on the right to carry on trade freely

· court will look at whether:

· it is a restrictive covenant;

· it is reasonable between the parties;

· it is injurious to the public (scope, area, time length); and 

· whether the offending portion can be severed.

· What covenants does the doctrine apply?

· employees not to compete with employers after leaving;

· applies equally to share and asset transactions

Impact of the Investment Canada Act
· reviews acquisition of Canadian businesses by foreign nationals if the value is above a certain amount and may be subject to approval.

Closing Procedures
· Checklist
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